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Dhe greatest advance 





it Car ‘journal Lubrication 
Of recent years 





N July of this year, 

The Texas Com- 
pany announced an 
entirely new power- 
saving principle of 
railway lubrication. 
The principle has 
been in operation 
for three years on 
the lines of the Unit- 
ed Railways and 








oil leakage and ex- 
cludes all road dust 
from the journal box. 
Notice the remark- 
able condition of the 
waste in the above 
illustration after 
two years continu- 
ous service. 
Remember — The 


Texas Company of- 








Electric Company’ of 

Baltimore, wheré Gt ‘was originally 
worked out in co-operation with 
The Texas Company. Tests are 
now being conducted by Texaco 
engineers on a number of the 
largest street railway systems of 
the country. 

The Texaco power-saving prin- 
ciple includes an entirely new lu- 
bricant— Texaco Lovis Oil— and 
an entirely new car journal oil- 


seal which effectively prevents 


fers you not only a 
perfect low-viscosity oil—it offers 
the only efficient oil seal and a 
complete, thoroughly tested meth- 
od for cutting power costs, re- 
ducing maintenance and bettering 
your service through effective lu- 
brication. 

All patent rights are owned by 
The Texas Company. Write for 
full information— or better, ask to 
have a representative call and ar- 
range for a test. 


TEXACO LUBRICANTS 


THE TEXAS COMPANY 


Texaco Petroleum Products 
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For production—for transportation—for communication 
—for any kind of transmission job there’s a Safety Cable 


that will exactly fit your needs. 
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Boston Chicago Cincinnati New York Birmingham Charlotte 
ban Francisco Washington, D. C. Atlanta Philadelphia Detroit St. Louis 
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Don’t Dilute Your 
-Dollars 


Sangamo More-load-per-consumer Campaign 









Improving Improving Service 
Generating Performance| Meter Performafhce 


Invested Net Effect Invested Net Effect 











Every dollar spent to save coal or steam, or to 
reduce losses in the power plant, must be several times diluted before it actually appears 
in the net. 


But every dollar spent to improve the accuracy of service meter performance is 100 per 
cent effective in its application to the net. Why not invest in improved overload accuracy? 


Expanding load per customer means continually increasing overloads. Some day larger 
meters will be required. In the meantime, Sangamo HC Meters will carry the increased 
load without loss of revenue. 


The Sangamo HC Meter has a straight-line load accuracy from the lightest up to 300 per 
cent load and is temperature compensated from 20 deg. to 120 deg. F. at all power-factors. 


Supplement 67 tells all about the HC Meter. Sent on request. 


All modern American meters are far superior in their performance on overload and varying temperature 
to the best made five years ago. This high degree of perfection in manufacture is due largely to the full 
cooperation between the American meter manufacturers and the two great national meter committees. 


SANGAMO 


ELECTRIC COMPANY .... SPRINGFIELD, ILLINOIS _ *#-8ss1-7 








Pages with the Editors 





Wir the convening of Congress and the 
renewal of the inquisitorial activities of the 
Federal Trade Board into the business plans 
and policies of the public utilities, looms 
again the questicn as to just how far the 
government authorities are enabled by law 
to go through the files and records of a pri- 
vate corporation in search of information. 

* * 

To what extent can a man’s home or his 
office be regarded as his “castle,” and safe 
from intrusion? Under what circumstances 
can it and should it be invaded? 

* * 


THE increasing tendency on the part of 
some of our population to regulate the con- 
duct of the rest of us is being viewed with 
misgivings by those who believe that their 
privacy, as well as their rights to privacy, 
are being taken away. 

* “ 

ConFLicts—personal as well as legal—be- 
tween the Regulator and the Regulatee—are 
of common occurrence, as the news columns 
of the daily press attest; prohibition officers, 
censors, investigating ccmmittees, Blue Law 
lobyists and reformers generally are in the 
saddle and riding hard. 

* 


A GROWING number of sufferers from this 
form of annoyance can sympathize with the 
traveller who had an extraordinarily red 
nose. 

+ * 

OvercoME with curiosity, a fellow passen- 
ger asked the victim: 

“T say, old man, what’s wrong with your 
nose?” 

“NotHING at all,” replied the man. “It’s 
simply blushing with pride because it doesn’t 
stick itself into other people’s affairs.” 

+. * 


Wuat the law has to say on the subject 
of this form of intrusion into what one re- 
gards as his private affairs will be told in 
an article that is now in preparation by the 
staff of this magazine. 

* - 

SpeciFiIc cases will be cited to show what 
a man’s rights or a corporation’s rights to 
privacy are, and how the law of search and 
seizure has been interpreted by the courts. 

* * 


Tuts article will appear in the October 
3lst issue of Pustic Utiitres FortNiGHTLY. 
+ * 

DurinG the past year we have been hear- 
ing the term “State Socialism” bandied about ; 


VI 


especially during the presidential campaign 


of last fall. 


* x 


Just what is “State Socialism?” 
* + 

APPARENTLY the authorities differ; it is 
difficult to find two opinions that check with 
each other. 

* * 

Pror. Roy L. Garis, of Vanderbilt Univer- 
sity, not only has some fairly definite opin- 
icns of what State Socialism is, but also of 
what its effect upon American industry in 
general and the public utility industries in 
particular are likely to be—as viewed in the 
light of past experiences in history. 

— 


Anp as Pror. Garis combines with his 
knowledge of economics a facility for writing 
(he is a contributor to the Saturday Evening 
Post, Scribner’s and the North American 
Review as well as to such special periodicals 
as Social Science Magazine and National 
Municipal Review), his forthcoming contribu- 
tion in the next issue of Pusiic Utitities 
ForTNIGHTLY not only furnishes food for 
thought, but furnishes it in particularly 
palatable form. 

* ~ 

Dr. Joun Bauer, whose article “The Pub- 
lic Uses and Private Abuses of the Holding 
Company” appears on pages 407-415 of this 
number, is a frequent contributor to the 
magazines. He is the finance and rate au- 
thority on the staff of the American Public 
Utilies Bureau of New York, is widely 
known as a rate expert in court cases, and 
is at present engaged in the study of utility 
rates recently instituted in New York State 
by Governor Roosevelt. He received his 
Ph.D. degree from Yale in 1908. 

* + 


Henry C. Spurr, Exttswortu NICHOLS 
and Francis X. We cu, all of whom con- 
tribute articles to this issue of the magazine, 
are of our own editorial staff. 

* 

From Alabama comes this gratifying off- 
cial letter of commentary upon an editorial 
policy that—in the opinion of the editors, at 
least—has been largely responsible for the 
rapid growth of this magazine during the 
past few months: 

* * 

“Tue editorial policy of Pustic UTILities 
ForTNIGHTLY, in the matter of conducting 
the magazine as an open forum for the dis- 


(Continued on page VIIT) 
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Even for pressures to 6000 pounds 


Never to recommend materials 
heavier and more expensive 
than are actually required for 
perfect safety and endurance, is 
the invariable Crane policy. 


In lines not subject to shock, 
forged steel fittings 300 D and 
304 D will carry steam and hot 
oil pressures to 600 pounds and 
temperatures to 800 F.; and cold 
water, oil, or gas, when hydrau- 
lic pressures are 3000 pounds. 


Raise hydraulic pressures to 
6000 pounds and 312D,317D, 
and 330D will give tight, true 


joints; while Elbow 312 D and 


Cross 317 D will endure under 
steam pressures at 1200 pounds 
and temperatures at goo F. 


When you need piping materi- 
als of any kind, send a request 
and Crane engineers will recom- 
mend the least expensive equip- 
ment to assure dependability. 
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VIII PAGES WITH THE EDITORS (continued ) 


cussion of both sides of controversial ques- 

tions within the field of regulation, should 

contribute much to the information of the 

increasing number of readers of the magazine. 
* * 


“Ir will give added confidence in such dis- 
cussions if the editors will invite contribu- 
tions by those representing the extreme views 
as well as those whose views are less ex- 
treme, on both sides of such questions. 

~ * 


“THERE is no safety for the public utilities 
or for any other business except in facts 
and in the truth—and in the observance of 
both.” 

. * 

THE endorsement of this policy appears to 
be unanimous; even the “extremists” them- 
selves concur. 

. * 

THE most interesting Commission decisions 
published in this issue of Pustic Urtiiitres 
FortTNIGHTLY (turn to the Public Utilities 
Reports section, beginning on page 445) are 
the following: : 

* . 

LIABILITY insurance for taxicabs and public 
cars has been placed within the regulation 
of the Nebraska Commission by act of the 
legislature; an order of the Commission cov- 
ering this subject appears on page 561. 

* * 


Tue factors entering into the Commission’s 
action in regard to liability insurance are 
discussed and rules are established; the size 
of a city in which an operator does business 
and the accident records, in the opinion of 
the Commission, cannot be considered in de- 
termining the amount of insurance require- 
ments. 

* oa 

Tue Nebraska Commission again stated 
the rule that it is not within the province of 
the Commission to declare unconstitutional a 
law relating to Commission action. 

* * 


ANOTHER attempt by a street railway to 
increase fares limited by contract, by merely 
filing new schedules, has met defeat before 
the New York Transit Commission. (See 
page 576). Increasing fares by filing new 
tariffs, in the opinion of the Commission, can 
be done only when there are no contract or 
legal restrictions. 

+ * 

THE repair of highways by a street rail- 
way, according to a recent decision of the 
New Jersey Board, (see page 591), is not 
a matter within the jurisdiction of that 
tribunal unless the damaged condition of a 
highway is the result of street railway oper- 
ation, or the company has been obligated to 
repair such damage. 

« * 

Wure it has frequently been held that a 
proposal of lower rates is not in itself a 
ground for admitting competition, the de- 


sirability of a proposed rate schedule may be 
an important factor in deciding which of two 
companies should be authorized to operate in 
new territories. (See page 592). 

* * 


Asie from the question of rates, the cost 
of service extensions and geographical con- 
siderations may have a bearing upon the 
question which of two utilities should be per- 
mitted to serve. 

* * 

An offer by one of two companies, both 
seeking authority to operate, of a special 
condition to prospective customers is not a 
ground for awarding authority to that com- 
pany, says the Missouri Commission, where 
there is nothing in the company’s schedule 
on file to warrant the promise. 

« * 


STREET car riders in Indianapolis voted on 
the question of a proposed skip-stop system 
and defeated it. The Commission, as a re- 
sult, has dismissed a proceeding against the 
company to compel the adoption of the skip- 
stop plan. (See page 601). 

* 


A RAILWAY company ready, willing, and 
able to render motor car service has been 
authorized by the Oklahoma Commission to 
do so instead of a motor bus operation. 
(See page 603). ‘ 

Tue North Dakota Commission has had 
before it the question of a line rent formula 
imposing a variable excess radius rate upon 
rural telephone patrons. (See page 613). The 
question of rerouting toll traffic was also 
before the Commission, but was held to be 
a managerial matter. 

* * 

A sopa fountain and barber shop equip- 
ment cannot by any stretch of the imagina- 
tion be classed as “plant and equipment of 
a telephone company,” says the same Com- 
mission. 

* * 

As evidence of the value of land used by 
a water company for a pumping station, 
there was produced an estimate which was 
calculated by using one-half of the amount 
of savings to the company by use of water 
power for pumping as against the use of 
electricity. The Pennsylvania Commission 
has disposed of the question whether this is 
a proper way to value the property. (See 
page 618). 

* * 

Wuat property is used and useful, has 
frequently been decided by the Commission. 
This problem has been disposed of by the 
Pennsylvania Commission in valuing water 
utility property; there the question arose 
over obsolete buildings and fire emergency 
pumping equipment. 

. . 
THE next issue will be out October 17th. 
—THE Eprrors. 
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ECONOMICS OF THE ELECTRICAL INDUSTRY 














IMPROVED UNITS FOR MASS TRANSPORTATION ARE WESTINGHOUSE -EQUIPPED 








Local transportation . achievement and opportunity 


Street congestion today makes the new speed, comfort, and _ safety. 


transportation units operated by 
street railway companies more indis- 
Only 
through the intelligent use of mass 
transportation can streets, unyielding 
in width, increase their capacity to 
meet the growing requirements of 


pensable than ever before. 


present-day municipalities. No 
other type of transportation 
makes such effective use of 
street space. 

To keep pace with its responsi- 
bilities the street railway indus- 
try has developed new 


tric 


Westinghouse 
Electrification 





The Sign of a 
Westinghouse Dealer 


Improved light - weight, high - speed 
Westinghouse motors give new types 
of street cars quicker, smoother accel- 
eration and deceleration combined 
with lower operating costs. Gas-elec- 


busses and trolley busses, also 


Westinghouse - equipped, make _pos- 


sible a new adaptability in meet- 
ing the needs of mass transpor- 
tation. For the use of street 
railway companies Westinghouse 
provides complete electrical 
equipment from generating ap- 

paratus to motors and 


transportation units for Wes ti ] control. 
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3 TA The first electric railway outside an exhibition ground was operated at Lichterfelde, 
Germany; it was 14 miles long and its motor carried 36 passengers; 1881. 





4 F Transatlantic transportation was given a new impetus with the launching at ® 
East Boston, Mass., of the mammoth 4,000 ton clipper ship Great Republic; 1853. \= 





5 Sa GEORGE WESTINGHOUSE, whose invention of the airbrake revolutionized rail- 
road travel, was born at Central Bridge, N. Y.; 1846. 





~ The time-table had its inception with SOLOMON SMITH and JAMES MONROE, 
who announced a stage-coach schedule between New York and Philadelphia; 1732. 





Experiments by GUGLIELMO MARCONI led him to conclude that “Hertzian waves” 
could be used for telegraphing without wires, thus pointing the way to radio; 1896. 


N | OD 
< 





& Ts The country celebrated the formal opening of the Erie and Champlain canals with the 
passage of the first boats into the waters of the Hudson amid the boom of cannon; 1822, 





9 W The first two-way telephone conversation over a commercial line was held between 
Boston and Cambridgeport, Mass., over a two-mile wire; 1876. 





10 TA The first railroad train to draw out of Chicago left the 22nd Street Station over > 
the Rock Island tracks; it was drawn by “The Rocket” locomotive; 1851. 





11 F The annual convention of the American Gas Association will begin its sessions at 
Atlantic City, N. J., this coming Monday, October 14th. 





12 Sa RODRIGO DE TRIANA, a sailor on board the Pinta, the first transatlantic vessel 
recorded by history, descried America at 2:00 A. M.; 1492. 





13 ~ The Union Pacific Railway Company, unable to weather the financial panic that shook 
the nation, went into the hands of receivers; 1893. 





1 4 M The Act creating the Georgia Public Service Commission was formally approved by 
the Georgia legislature; 1879. 











eet 15 T« The dirigible ZR-3 demonstrated the possibilities of balloons as public utilities of the 
use air by flying from Germany to the U. S. with 32 men; 1924. 

cal 16 W The first hydroelectric central station, operating 250 16-candle power lamps, was 
ap- opened at Appleton, Wisc., six weeks after EDISON’S New York station started; 1882. 
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“He that invents a machine augments the power 
of a man and the well-being of mankind.” 


—Henry Warp Beecuer 
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“The Progress of Transportation” 


DETAIL OF A PANEL EXECUTED BY KARL BITTER IN 1895, IN THE 
BROAD STREET STATION, PHILADELPHIA 


. in front of the horses, forming the advance 
of the procession, is a group of children—one of them 
carrying the model of a locomotive, another a model of 
a steamboat, while the smallest and youngest child runs 
ahead with a model of an airship, indicating a future 
method of transportation.” 
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The PUBLIC UTILITIES AND THE PUBLIC 


to have stolen a page out of the 

books of the gas and electric 
companies. For the past few months 
an epidemic of the so-called promo- 
tional rates for gas and electric serv- 
ice has swept over the country. The 
idea of the promotional rate, as one 
manager put it quite briefly, is simply 
“the more service you use, the cheaper 
it gets.” 

The promotional rate is now an 
acknowledged sound business policy 
of many gas and electric companies. 
It stimulates consumption through 
the use of heavy duty appliances and 
places distribution costs where they 
belong—on the “loafing” consumer. 
Now the street railway companies are 
beginning to take advantage of this 
improved form of rate making. 

In most cities the 5-cent fare has 
gone the way of the nickel movie 
and the 5-cent ice cream soda, but 
now it appears that St. Louis is to 


Ger: railway companies seem 


be treated to a return of the golden 
days of nickel car rides provided only 
one rides often enough the same 
week. 

The promotional rate as applied to 
gas and electric utilities allocates the 
distribution expense by a proportion- 
ately large minimum charge and 
possibly a combination of the service 
charge plus an initial block; the next 
block is lower and the next still lower 
so that the more service the consumer 
takes the less per unit it will cost him. 

The St. Louis street railway com- 
pany copies this idea faithfully. The 
company asked for a cash fare of 10 
cents throughout the city. This fare 
for the occasional rider is quite analo- 
gous to the “initial” or “service” 
charge on the gas and electric con- 
sumer who fails otherwise to take 
enough service to pay his share of the 
distribution cost. 

Next, the company asked for per- 
mission to issue a weekly commuta- 
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tion ticket good for twelve rides for 
90 cents; all of these rides to be 
valid for a period of one week be- 
ginning at 3 a. mM. Monday morning 
and ending at 3 a. M. the following 
Monday. Tickets were to be sold as 
early as the Saturday prior to the 
week for which they might be effec- 
tive and remain on sale for the bal- 
ance of the entire week. Not more 
than one person should ride on this 
ticket but the ticket would be trans- 
ferrable. 

Here is where the promotional rate 
develops. If the twelve rides are used 
the bookholder may ride for 5 cents a 
ride during the remainder of the week 
for which the ticket is valid by ex- 
hibiting this ticket and paying a 5- 
cent fare in addition. If any holder 
of a ticket should ride less than nine 
times in any week he shall be entitled 
to a refund of 10 cents for each ride 
less than nine which he has failed to 
juse. 

The Missouri Commission in allow- 
ing the proposed schedule to go into 
effect was of the opinion that the 
principle of the proposed schedule 
was correct, but stated that it is not 
to be expected that a schedule with 
the proper weight attached to all fac- 
tors can be devised in a laboratory. 
The Commission stated that experi- 
ence would undoubtedly show what 
amendments are necessary to remove 
any inequities and to accomplish the 
ultimate purpose of increasing riding, 
improving revenues, and at the same 
time decreasing the cost of service to 
regular patrons. 

This may at first blush appear to 
be an anomaly. A schedule may be 
devised to accomplish these purposes. 
It has been the experience in the field 


of power, light, and water utilities 
that such a schedule does result in 
accomplishing these apparently incon- 
sistent ends, and the Commission felt 
that a schedule embodying these 
principles could be successfully ap- 
plied to street railway fares. 

Of course, the Commission admit- 
ted that in the very nature of things, 
it is impossible to apply the “ready 
to serve’ charge to the street railway 
business as it is applied to the gas or 
electric business. The latter utility 
might charge all connected persons a 
certain sum whether or not any serv- 
ice is used. The street railway, how- 
ever, could scarcely charge all whom 
it is ready to serve whether or not 
they ever board a car. The opinion 
of the Commission states : 


“The street railway system has 
ceased to be the exclusive day, night, 
and holiday service of all great cities 
and has now become largely a peak 
and standby service. This is illus- 
trated by the increase in riding dur- 
ing the peak morning and evening 
periods and the very great decrease 
in riding at all other times. The vast 
majority of the citizens of St. Louis 
still use the street car to transport 
them to and from their work, and 
the surface street railway is still the 
primary mode of transportation for 
the city of St. Louis. It is not just 
that those who do not regularly use 
the street cars as a means of trans- 
portation but to whom the street cars 
furnish a ‘break down’ service in in- 
clement weather and at other times 
should pay the same fare as those 
who make regular use of this trans- 
portation. In water, power, and 
light utilities every scientific schedule 
of rates takes account of the load 
factor and the amount of use of the 
service. No schedule of street rail- 
way fares in St. Louis has ever taken 
account of these factors. The regu- 
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lar rider is as much entitled to a 
lower rate of fare than the occasional 
rider, as the regular and constant 
user of water, light, and power is en- 
titled to a lower rate than the casual 
user. The regular rider is now con- 
tributing a larger proportionate share 
of the fixed operating expenses of the 
street railway than the occasional 
rider.” 


All street railway companies should 
regard with interest the result of the 
St. Louis rate experiment. This rate 
will have its greatest effect on the off- 
peak periods because the twelve rides 
on the ticket are just enough to take 
care of the daily working transpor- 
tation of the average citizen which is 
an “on-peak’”’ service. The 5-cent 
ride will mean riding almost entirely 


during the off-peak traffic periods. 

Statistics of the last few years 
show that the decrease in street car 
riding has taken place almost entirely 
in the off-peak period and that the 
number of revenue passengers car- 
ried during the morning and evening 
peak periods is as great or greater 
than in the most prosperous years. It 
is in the interest of the company, the 
city, and the car-rider to determine 
what factors have entered into the 
decrease in patronage and the relative 
importance of such factors so that a 
proper adjustment may be made in 
the schedule to build up riding and 
revenues. 


Re St. Louis Pub. Service Co. Case No. 
6510. 


The District of Columbia Commission Has No Jurisdiction 
Over Submetering 


era ago we reported in these 
pages that the District of Colum- 
bia Commission had approved a regu- 
lation of the local power company to 
limit the purchase of electric energy 
to the consumer’s own use. The 
right of tenants of a building to pur- 
chase electricity directly from a pub- 
lic utility company instead of taking 
it through submeters after it is pur- 
chased by the landlord was sustained 
by the Commission. 

A recent decision by Justice Jen- 
nings Bailey of the District of Colum- 
bia supreme court holds that the Com- 
mission under the Federal statute 
has no jurisdiction over the submeter- 
ing of electric current. The court 
dismissed four suits for injunction 
against the Commission of the power 
company, however, by owners of 


office buildings and apartments who 
purchase current on the wholesale 
price and submeter it to their tenants 
at higher rates. 

This was done because the court 
found that the Commission’s order 
did not forbid submetering but mere- 
ly approved a form of contract op- 
posed by the power company contain- 
ing provisions against submetering. 

The memorandum opinion filed by 
Judge Bailey is as follows: 


“The bills of complaint in these 
cases were brought in a double as- 
pect, both as proceedings under the 
statute, and also as ordinary bills in 
equity. Upon the courts’ holding 
that this could not be done, the plain- 
tiffs elected to proceed under the 
statute. As I construe the statute, 
the Public Utilities Commission has 
no jurisdiction over the particular 
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kinds of submetering involved in 
these cases. The Commission’s or- 
der, however, does not forbid sub- 
metering but merely approves a form 
of contract, proposed by the power 
company containing provisions 
against submetering. It is conceiv- 
able that such a contract might con- 
tain provisions as to many matters 
not within the jurisdiction of the 


Commission, which might neverthe- 
less be perfectly legal. So, without 
passing upon the legality of these 
submetering provisions, in my opin- 
ion, the order of the Commission is 
not void. If these provisions are il- 
legal, the parties have their remedy 
by proceedings in the proper courts. 
The motions to dismiss the bills will 
be sustained.” 


e 


The New York Supreme Court Refuses to Halt 
Rate-Cutting Taxicabs 


_o taxicab business has entered 
the field of mass transportation. 
It used to be the chance vehicle of 
the upper classes but now it appears 
to be competing with street cars for 
the privilege of carrying workmen. 
And with the initiation of the 25-cent 
flat rate in some of our largest cities 
a quartette of passengers might well 
ride for .0625 cents apiece and even 
afford to toss a dime tip to the driver. 

Three things have contributed 
probably more than any other factor 
to the advent of the cut-rate taxicab. 

First of all is the combination of 
cheaper automobiles and better high- 
ways to run them on. A light, new, 
and shiny five-passenger closed cab 
can now be bought and painted any 
color of the rainbow for as low as 
$1,000. Fairly good used cabs can 
be bought for proportionately less 
sums. 

Next we have increased street car 
fares and hard times in the street 
railway industry making it impossible 
for them to expand their service to 
follow the trend of the traffic. 

Finally there has grown up a dis- 
tinct public demand for the exclusive 
flexible service of the cab as com- 
pared with the fixed route and sched- 


ule of the street car or bus. Who 
wouldn't pay a few cents more for a 
door-to-door service? 

It was estimated last December by 
the president of the Paramount Cab 
Manufacturing Company that 20,000 
taxicabs then operating in New York 
city have an annual income of $160,- 
000,000. This means that for every 
$1 received by all other public trans- 
portation agencies including subways, 
elevated surface lines, and busses 
combined in New York city, $1.02 is 
spent for taxis. Street car companies 
are beginning to feel this competition 
—competition from a quarter never 
before bothered about. Five years 
ago cabs were a luxury—today they 
are, figuratively speaking, under your 
feet. To make the story sadder for 
the street railway companies, it is a 
fact that the taxicab operators are not 
regulated in the vast majority of 
states. Cab drivers can cut rates, 
abandon service, poach on foreign 
preserves, ignore depreciation and 
maintenance, and frequently the very 
laws of economics, and, in short, do 
anything they please while the street 
car and bus operators must wearily 
tread the straight and narrow path of 
Commission regulation and pretend to 
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ignore the antics of the multicolored 
competitors. 

Over one-half of the population of 
Washington, D. C., works for the 
United States Government, and since 
all Government Departments open at 
9 a. M. the corners of the Capital city 
about 8 :30 in the morning are jammed 
with workers waiting for street cars, 
all bound for practically the same 
neighborhood. Some months ago the 
local taxicab operators decided that its 
drivers could load their cabs with 
these workers at 10 cents each with 
profit. The plan worked for a few 
days until it rained. But the rain 
brought too big a temptation. The 
drivers forsook their humble 10-cent 
patrons for bigger rewards. 

More recently in Rochester, the 
New York State Railways attempted 
to check a number of cut-rate taxicabs 
operating in that city on a 35-cent flat 
rate. A New York law provides that 
a transportation agency cannot carry 
passengers for hire about the streets 
of the city at a rate of fare less than 
15 cents per passenger unless a certifi- 
cate of convenience and necessity be 
obtained from the Public Service 
Commission. 

The street railway contended that 
since it was possible for four persons 
to ride in a 35-cent cab, the rate per 
passenger was .0875 cents and, there- 
fore, the cabs were violating the law. 
In refusing to grant the injunction re- 
quested, Justice Knapp of the supreme 


court stated in the course of his 


opinion : 

“At no place from the time of hir- 
ing to the time of discharge has any 
other person any rights to the use of 
that cab. The right to the exclusive 
use vests in the passenger. If, per- 
chance, the passenger desires to in- 
vite one, two, or three to accompany 
him in the use of the cab from the 
point of hiring to the point of dis- 
charge, the defendants will carry 
them, and the rate is the same, to 
wit, within the 2-mile circle, the sum 
of 35 cents. The court is unable to 
agree with the claim of the plaintiff 
that if this is done that it amounts to 
a charge of 83 cents for each passen- 
ger, assuming that four occupied the 
cab, and that the distance was with- 
in the 2-mile circle. No specific 
charge in the illustration above quot- 
ed is made to the individual passen- 
ger in the cab, that he or she pay to 
the defendant for such service the 
sum of 8? cents for each individual 
transportation. The charge is made 
for the use of the cab. It is wholly 
immaterial as to whether the four 
people in the cab make contributions 
among themselves as to the 35 cents 
to be paid or whether one person pays 
it entirely. The fact, nevertheless, re- 
mains that the defendant, in the illus- 
tration cited, is receiving for the use 
of its cab and the particular service 
that it renders, the sum of 35 cents 
for the trip, and if that be true, it 
would seem not to be a violation of 
§ 26 of the Transportation Corpora- 
tion Law, and no certificate of public 
necessity would be required upon that 
ground alone.” 


New York State Railways v. Monroe Cab 
Corp. 236 N. Y. Supp. 6, July 8, 1929. 


Is There a Trend toward Statewide Uniform Rates? 


pgs Roosevelt’s speech at 
the New York State Fair in 
Syracuse stating that the lack of uni- 
formity in electric rates throughout 


the state of New York is discrimina- 
tory is one more indication of what 
might seem to be a definite trend to- 
ward statewide rate making. It is 
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something new and certainly interest- 
ing. 

Some months ago a statewide pro- 
motional rate calculated to stimulate 
the use of heavy duty appliances by 
the average household was inaugurat- 
ed by the Georgia Public Service 
Commission placing into effect a serv- 
ice charge of $1.11 per month for me- 
ters of ten amperes or less; $2.22 per 
month for meters over ten amperes, 
plus an energy charge of a relatively 
high initial rate for the first 50 kilo- 
watt hours, decreasing by over one- 
third for the next 150 kilowatt hours 
and by over a half for all over the 
next 200 kilowatt hours. 

The Commission said that the 
merging of electric properties into an 
inseparably connected system in urban 
and interurban communities alike re- 
moves the justification of lower rates 
to large populated centers as com- 
pared with thinly populated communi- 
ties, and that the same schedule of 
residential rates should in such a sit- 
uation be applied to all customers 
alike throughout the state. 

There is reported a similar move- 
ment afoot before the Alabama Com- 
mission, and there have been press re- 
ports of similar agitation in North 
Carolina. Now comes Governor 
Roosevelt’s speech in Syracuse asking 
for revision of electric rates in the 
Empire state that will put the farmer 
on an equal footing with his urban 
brother. When these things are con- 


sidered, along with the statewide con- 
solidations that are going on about 
us every day, it makes one wonder 
whether statewide rate making is not 
really a thing to be reckoned with 
seriously. 

It is conceivable that urban, subur- 
ban, and rural communities of a state 
can be so inseparably interconnected 
with a single statewide system operat- 
ed or at least controlled by a single 
utility that a uniform rate would be 
a wiser policy than attempting to al- 
locate in various communities utility 
property for local rate making. If the 
result of rate-making property alloca- 
tion between an urban and suburban 
community would mean only a differ- 
ence of a few cents, it might be well 
to split the difference and call both 
rates even. Possibly the saving in 
separate rate valuations would more 
than make up the difference. 

But this is a matter of policy, not 
a matter of right. Whether the far- 
mers of any particular state, having 
defrayed their share of the expense of 
service extensions, are then entitled to 
a rate approximately equal to that ex- 
tended to city consumers should be a 
matter of fact to be ascertained by 
rate experts. To say, however, that 
the mere existence of a rate differen- 
tial between the New York farmer 
and the New York city dweller is it- 
self evidence of rate discrimination is 
making a rather broad statement 
without further substantiation. 


A Federal Court Restrains a Rate Order of the 


Montana Commission 


, I SHE rather celebrated decision of 
the Montana Commission revis- 
ing the natural gas rates of Great 


Falls appears to be upset by the re- 
cent action of the United States Dis- 
trict Court, in granting an injunction 
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after more than fifteen months of 
hearings and litigation that started co- 
incidentally with the piping of natural 
gas into the Electric City from north- 
ern Montana in May, 1928, as a sub- 
stitute for artificial gas. 

We have already noted in these 
pages the decision of the Montana 
Commission ordering a change in 
rates effective November 3, 1928. Be- 
fore this date, however, a temporary 
injunction was granted by the Federal 
Court at Butte. The recent action of 
the Federal Court makes this injunc- 
tion permanent. The Court found 
that the Great Falls Gas Company had 
not received a fair return on its in- 
vestment and said, in effect, that the 
rates decreed by the Commission ap- 
parently were based on possible future 
business instead of actual customers 
served. 

An interesting fact to be remem- 
bered in connection with this decision 
is that the Commission set what is be- 
lieved by many to be a new precedent 
when it ordered the gas company re- 
lieved of its 2 per cent franchise tax 
on gross receipts. There has since 
been much discussion over whether or 
not the Commission has power to set 
aside this bargain between the city and 
the utility. The gas company’s offi- 
cials said that they had not asked for 
relief from the franchise tax, and the 
court in its decision declined to con- 
sider this angle. The company has 
continued to pay the tax. 

The principal holding of the Court 
was to the effect that a rate schedule 
based on possible future expansion 
was sufficient to overrule the order of 
the State Commission. 

In support of its contention that its 
own schedule was fair, the gas com- 


pany submitted a table showing the 
average rates in other cities as pre- 
pared by the bureau of mines of the 
Department of the Interior. The 
average cost per one thousand cubic 
feet were rated as follows: 


Great Falls 50 

California 70.6 
Illinois 70 

Kansas 68.1 
Montana 44.1 
Ohio 61.6 
Pennsylvania 60.4 
Wyoming 66.4 
Arkansas 45.1 
Colorado 86.3 
Indiana 53.5 
Missouri 91.6 
New York 65.1 
Oklahoma 50.2 
Texas 66.4 
Wyoming 44.1 


It is not known whether there is 
any intention on the part of the Com- 
mission to appeal from this decision. 
The opinion of the Court says: 


“It appears that for nineteen years 
the plaintiff operated an artificial gas 
plant in the city of Great Falls, in 
capacity reasonably appropriate to 
the needs of its patrons some 4,200 
in number at the end of the period, 
at a profit less than a fair return. 
May 2, 1928, it substituted natural 
gas of heat units double that of ar- 
tificial gas, at rates per one thousand 
cubic feet some 61 per cent less than 
heretofore. 

“Tn timely notice of the new rates 
plaintiff’s attitude was that the great- 
er demand would require it to expend 
much money in new construction; 
that several or three to five years 
would be required to extend and de- 
velop its plant and business to a point 
where a reasonable return on its in- 
vestment could be expected at rates 
fair to its patrons as well as to it- 
self; and that in the meantime its 
new rates were warranted by good 
business policy, whether or not pro- 
ductive of a fair return. 

“The Commission did not deter- 
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mine rates which would provide a 
fair return but rates which might do 
so several or three to five years in the 
future. To that end, its forecast ex- 


ceeded the plaintiff’s 16 per cent in 
the number of patrons that might be 
had and 52 per cent in the amount of 
gas they might buy.” 


A Water Company Does Not Have to Supply Competitors 


HE supreme court of Missouri 

has sustained the Commission of 
that state in refusing to compel a 
water company to supply a customer 
engaged in the competitive service. 
It was an interesting and peculiar 
case. Here were the facts. 

A certain iron foundry, having a 
well drilled on its own property, sup- 
plied itself, a nearby railroad round- 
house, and several neighboring dwell- 
ings with water. The company also 
had a 2-inch meter connection with 
the Joplin Water Works Company’s 
main. The utility claimed that the 
iron company was using this supply 
as standby service to fulfill its con- 
tract with the roundhouse and other 
customers when its own pump was out 
of water. The iron company claimed 
its-right to this meter supply for fire 
protection. 

Some months ago we reported in 
these pages the action of the Missouri 
Commission in holding that the iron 
foundry was not a part of the “pub- 
lic’ as far as its rights to insist upon 
service was concerned, since it had 
forfeited that right upon engaging in 
competition with the local water- 


works. Its complaint before the 
Commission was dismissed. In sus- 
taining the Commission, Judge Frank, 
rendering the opinion of the supreme 
court, stated: 


“When appellant sold water to the 
railroad and to individuals, it was 
carrying out its own private contract 
with its customers. It would not ac- 
cord with reason or justice to say that 
the water company must furnish wa- 
ter to appellant, a competing com- 
pany, to enable it to perform its own 
private contract, and we decline to 
so hold. This conclusion disposes of 
appellant’s contention that the unwar- 
ranted and unlawful act of the water 
company in disconnecting the 2-inch 
meter deprived it of property rights 
and amounted to the taking of prop- 
erty without due process of law. Ap- 
pellant never had a lawful right to the 
service it is now demanding, there- 
fore, the act of the water company in 
discontinuing such service was nei- 
ther unwarranted or unlawful. Such 
service, if granted, would be a special 
privilege, unfair and discriminatory. 
The continued enjoyment of a special 
privilege does not ripen into a right 
where, as here, such special privilege 
is unfair and discriminatory.” 


Rogers Iron Works v. Public Service Com- 
mission, No. 29,46. 


The Amortization Period of Rate Case Expense 
Is Usually Five Years 


a” extraordinary operating ex- 
pense, according to the rule 
adopted in the past by most Commis- 


sions, may and should be spread over 
several years. The cost is not consid- 
ered a normal yearly expense, espe- 
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cially if such extra cost results in per- 
manent benefits to the utility. In this 
manner the expense of cleaning wells 
of a water utility which was not in the 
habit of cleaning them every year, and 
the expense caused by the freezing of 
water mains during an unusually se- 
vere winter were both spread over a 
term of years as operating expenses 
not annually accruing. 

Likewise, the expense of rate pro- 
ceedings, while not exactly permanent 
in their effect for better or worse up- 
on the utility, has been divided be- 
tween successive years. This process 
is called amortization and the theory 
of amortization is that since benefits 
derived from an extraordinary ex- 
pense are likely to accrue for more 
than one year then more than one an- 
nual generation of ratepayers ought 
to share in footing the bill. 

Of course, if the abnormal ex- 
penses were all lumped in one annual 
charge, it would not ultimately affect 
most consumers much differently than 
if they were amortized. The man 
who takes water service today is quite 
apt to be taking it three years from to- 
day if he is still living. But that is 
just where the rub comes in; he may 
not be living. In the course of human 


events a certain portion of every util- 
ity’s patronage moves in, dies, or 
moves out every year. It is for these 
consumers that amortization is chiefly 
effective to prevent discrimination ei- 
ther for or against them. 

The question next arises as to just 
how long rate case expenses should 
be amortized. In twelve leading cases 
up to 1925 from various states in the 
Union, expenses were amortized over 
a period of three years. In five cases 
during the same year a 4-year period 
was allowed. A 5-year spread, how- 
ever, appeared by far to be the most 
favored treatment of rate case ex- 
pense occurring in no less than twenty 
leading cases up to 1925, and in the 
majority of cases since that time. 
Other periods of six, seven, and even 
ten years have been allowed in rare 
cases. 

It is difficult to say in this connec- 
tion just how permanent are the ben- 
efits of a rate proceeding. There is no 
telling in view of the continuous char- 
acter of Commission regulation just 
how long any particular utility can go 
without another rate revision. That 
is probably why a uniform period was 
never adopted but it seems safe to say 
that five years is the usual time. 


The Blimp Challenges the Plane for Air Business 


omy ser a week passes that does 
not bring to us news of new com- 
mercial developments in air trans- 
port. From all states of the Union 
we hear of new companies forming, 
new routes established, and new cer- 
tificates issued by the various Com- 
missions. Commissions have for the 
most part taken the new utility under 


their wings and the constant increase 
of passenger and freight traffic seems 
to settle beyond all doubt, if there 
ever was any of late, the fact that the 
utility of the air is here to stay. 

But possibly all commercial air en- 
terprise in America has so far devel- 
oped along the line of heavier-than- 
air craft. Three things have come to 
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pass recently, however, which makes 
us wonder whether the flying wing is 
really the ultimate course to be fol- 
lowed in commercial air transit. 

Granted that the dirigible is a help- 
less, clumsy nuisance for military pur- 
poses except perhaps as the carrier of 
light planes, granted that heavier- 
than-air craft is faster, cheaper, and 
more advanced than the cruising 
blimp, nevertheless who can safely 
predict that lighter-than-air craft, 
safely and surely running on schedule 
with ease and comfort in spite of 
wind and storm, carrying tons and 
tons of merchandise, is not to be seri- 
ously reckoned with at least as a fac- 
tor in the development of our future 
air business? 

First we were treated to the grand 
spectacle of the globe circling Graf 
Zeppelin. It seems to cross oceans as 
nonchalantly as the Mauretania. Cer- 
tainly, in Germany, at least, there is 
strong conviction in some quarters 
that the Zeppelin is the safest air ve- 
hicle for transoceanic travel. 

Next we heard of the tragic crash 
of the Transcontinental Air Trans- 
it plane, the City of San Francisco, 
on the side of Mt. Taylor, New Mex- 
ico, killing five passengers and a crew 
of three. This catastrophe came as a 
result of a storm, which, according to 
press reports, would have meant noth- 
ing to the Graf Zeppelin. 


Finally we hear of two companies, 
one in Ohio and one in New York, 
preparing to construct blimps for use 
in commercial transportation in the 
United States. 

Since the discovery and use of heli- 
um, the danger of lighter-than-air fly- 
ing has been reduced to a point almost 
comparable to the average long auto- 
mobile tour. Speaking on this sub- 
ject, The Traffic World, August 24, 
1929, said: 


“When railroads were started in 
this country and the use of steam 
power was clearly indicated as the 
only method by which the economical 
movement of passengers and goods 
could be accomplished, there was dis- 
cussion as to whether the locomotive 
or the stationary engine should be 
used. The fact that there was such 
a discussion has passed from the 
memory of men and is to be found 
only in books of long ago or in inci- 
dental references to the fact. There 
was, however, no such wide differ- 
ence between the two sorts of engines 
as there is between the plane and the. 
dirigible balloon moved through 
space by an internal combustion en- 
gine. 

“Any allegation on the question 
would be foolish. Ina month or two 
months, so active are men with plans 
for air transportation, the answer 
might be as ridiculous as the poem 
about Darius Green and his flying 
machine. The poem, as a poem, is 
fine. As a prophecy, by implication, 
it is less valuable than the predictions 
of goose bone weather observers.” 





Where Meters Must Be Repaired Quickly 


N electric company, in removing a meter which has 
been tampered with, without evidence that the con- 
sumer on the premises or his family is guilty, is liable for 
damages resulting from the discontinuance of service for 
an unreasonable time before replacing the meter, accord- 
ing to a ruling of the Louisiana supreme court. 
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The Rising Costs of 
Public Utility Stocks 


When and to what extent is a Public Service Com- 

mission justified in interfering with consolidations 

when it considers the prices paid for securities as 
excessive? 


By HENRY C. SPURR 


HEN Benjamin Franklin was 
V V seven years old his friends, 
on a holiday, filled his pock- 
ets with coppers. Being charmed 
with the sound of a whistle in the 
hands of another boy, Franklin vol- 
untarily offered him all his money for 
the whistle. He then went home 
whistling all over the house, much 
pleased with his purchase, but disturb- 
ing the family with his new toy. 

His brothers and sisters and cous- 
ins, understanding the bargain he had 
made, told him he had paid four times 
what the whistle was worth. “This,” 
said Franklin, “put me in mind of the 
good things I might have bought with 
the rest of the money; and they 
laughed at me so much for my folly 
that I cried with vexation; and the 
reflection gave me more chagrin than 
the whistle gave me pleasure.” 

This business transaction of little 
Benjamin Franklin made a deep im- 
pression on him. When he grew up 
and came into the world and observed 
the actions of men he thought he met 
many, very many, “who gave too 
much for the whistle.” 


5 ee giving-too-much- for-the- 
whistle question has been bother- 
ing the public utility regulatory au- 
thorities off and on ever since the 
trend toward consolidation of utility 
companies began. The question has 
been: How far is a Public Service 
Commission justified in saying to the 
companies concerned : 

“We shall not allow you to consoli- 
date if in our judgment you are pay- 
ing too much for your whistle.” 

The general impression of those 
who are taking alarm at the holding 
company situation is that the holding 
companies are buying whistles at ex- 
orbitant prices and the fear is ex- 
pressed that both stockholders and 
ratepayers are in danger of being 
“gyped,” to use a popular expression. 

When a Public Service Commis- 
sion says “No” to a proposition to 
consolidate on the ground that the 
price of the whistle is too high, it is, 
of course, interfering with the right 
of the owners of the whistle to get 
what they can for it. 

How far can Commissions do this 
in the public interest ? 
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Just what is the public interest that 
requires this particular species of 
protection? 


nN Franklin’s case there would be 
no reason for the state to inter- 

fere, assuming that he had paid too 
much for a whistle after becoming 
of age. The old legal maxim “let the 
buyer beware” would apply. The 
state has not yet become so paternalis- 
tic as to inquire into the price of 
whistle transactions between individ- 
uals in the absence of fraud, but in 
the case of public service corporations 
a different rule is said to be needed. 
Rates for utility service must be rea- 
sonable and, if the price of the whistle 
would affect rates, the public would 
have a vital interest in seeing that too 
much is not paid for it. 

Many who look with apprehension 
on this question think that rates will 
be directly affected by the price of the 
whistle. Franklin’s brother told him 
he had paid four times what the whis- 
tle was worth. There are persons 
who still think that if this had been 
done by a public service corporation, 
the company could capitalize the full 
amount paid and charge rates high 
enough to pay a reasonable return on 
that amount; but the rule is that the 
return and consequently rates must 
be based on the real value of the 
whistle, which in Franklin’s case was 
only a quarter of what he paid for it. 
But even Commissioners who know 
that capitalization of the cost of prop- 
erty is not the modern rule of rate 
making sometimes feel that the price 
of the whistle may somehow affect 
rates. For example, the Indiana 
Commission has said: 


“If utilities are bought at too high 


a figure a raise of rates is inevitable 
and when the rates are raised, public 
relations will necessarily be made 
worse instead of better.” * 


It is very difficult, however, to see 
how the cost of the whistle—the price 
paid for public service operating com- 
pany properties—can have any direct 
bearing on rates charged consumers 
of service supplied by the operating 
company. The rule that the return 
to which the companies are entitled 
is to be based on the value of the 
property rather than on its cost is too 
well settled to require the citation of 
authorities in support of it. In the 
very first Supreme Court case in 
which the question came up, the com- 
pany claimed the right to earn a re- 
turn on its capitalization, but the court 
held that the return must be based 
only on the fair value of the property. 
Therefore, if a holding company, as 
in Franklin’s case, should pay four 
times what the whistle was worth, it 
would, under the rate-making rule, be 
allowed to earn a return on only a 
quarter of what the whistle cost. 
Likewise this would mean that if the 
company bought the whistle for half 
of what it was worth, it would be 
permitted to earn a return on twice 
what it paid for it. 


— if the prudent investment 
theory were adopted as the basis 
of rate making, that is to say, if the 
return were limited to the prudent 
cost of the whistle rather than what 
it was worth, there would be no need, 
from the rate-making standpoint, to 
veto the sale of the whistle at a high 
price. When the Commission came 





*Re Assoc. Teleph. Co. (Ind.) P.U.R. 
1928D, 380. 
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When the Commissions May Disapprove of Consolidations 


oe the Commissions have the right to disapprove 
of consolidations at a price beyond the value of the 
property in so far as this may affect the value of security 
issues of the holding company, would depend upon the express 
language of the statutes defining the Commission powers. A 
state may forbid the tssuance of securities of any kind of a 
company to an amount beyond the value of its property, but 
if a state has not done so, it would seem that it would be 
beyond the power of a State Commission to do so indirectly 
by forbidding a consolidation merely because of fear of an 


over issue of securities.” 





to the question of rate making the 
rate base would be the prudent cost 
of the whistle, not its actual cost. 

Approval of the sale of utility 
property by a Public Service Com- 
mission does not bind the Commission 
to adopt the sale price as the basis for 
calculating the return. It is for this 
reason that some Commissions have 
allowed the transfer of utility prop- 
erties at what they deem to be exces- 
sive prices. In one case, for example, 
the Missouri CommisSion said: 


“While the purchase price is con- 
siderably more than the appraisal 
shows the property to be worth, the 
Commission feels that it ‘should not 
arbitrarily interfere with the transfer 
of these properties, nor intervene as 
to the price paid by parties competent 
to contract, who desire to pay excess 
prices for what they purchase, or 
deny to the seller the benefit of his 
contract, and its chief function is the 
exercise of its lawful power to cause 
good service and reasonable rates to 
be given to the public so that efficient 
service will be rendered by the utility 
and a fair and reasonable return be 
made the investor in the rate author- 
ized for this service. 

“ ‘However, purchasers of these 


plants paying an excessive value 
should not be allowed to charge this 
excess to plant account, nor should 
they be allowed as against the public 
in a valuation of the system, a return 
upon these excess investments.’ ” * 


HEN it is believed that the pub- 
lic interest will not be affected, 
the ground for not interfering with 
the sale of the whistle is that the 
price to be paid for it is a matter of 
business judgment which should be 
left to the parties to the transaction. 
The power to regulate does not in- 
clude the power to interfere ad libu- 
tum with company management, par- 
ticularly in the matter of financing. 
Commenting on this point, O’ Dunne, 
Judge in the Maryland circuit court, 
said: 

“We have no such paternalism in 
government which undertakes to sub- 
stitute the Public Service Commis- 
sion as the board of directors of pri- 
vate business enterprises even of a 
quasi-public character, or of those 
charged with a public interest. Com- 
missions are at best the legislature’s 
sentinels posted in the public interest 





* Re Mountain Grove Creamery, Ice & 
Elec. Co. et al. (Mo.) P.U.R.1926B, 351. 
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to prevent manifest public detriment, 
but it was never intended that pri- 
vate property, and such freedom to 
contract as still exists, and those 
rights which go, under the general 
caption of ‘pursuit of happiness,’ for 
the protection of which governments 
were ordained, should be subject to 
the administrative whims of legisla- 
tive agencies ordained clearly for the 
protection of public interest, against 
manifest public detriment. There is 
a growing tendency among adminis- 
trative boards and zoning commis- 
sions in the too sincere and zealous 
administration of their public func- 
tions, to assume there is committed 
to their delicate administrative dis- 
cretion, the ‘general welfare’ of gov- 
ernment which can be best promoted 
solely by a rigid adherence to the 
laws of the land amply elastic for 
the protection of life, liberty, and 
property, according to anciently es- 
tablished, and long continued, firmly 
recognized and adequately applied in 
the legal forums of the courts, with 
that sacred safeguard of the rights 
of one and all, by appeal to the court 
of last resort, to which all bow with 
the utmost confidence in its final 
arbitrament of all matters legal.” * 


HE ratepayers, therefore, seem to 

have no direct interest in pre- 
venting consolidation of utility com- 
panies merely on the ground that the 
holding company is paying too much 
for the whistle, as the price paid for 
the whistle is not the basis for rate 
making. There may be other ques- 
tions of public policy involved in con- 
solidations but we are now consider- 
ing whether Commission refusal 
should be based solely on the ground 
that the operating companies are re- 
ceiving and the holding company is 
paying too much for the whistle. 





*Electric Public Utilities Co. v. Public 
Service Comm. (Md.) P.U.R.1928E, 858. 


It has been shown that the price 
paid for the whistle has no direct 
bearing on rates. This does not mean 
that the ratepayers may not have an 
interest in the question of the price 
of the whistle. When Franklin paid 
too much for his toy he mourned 
over what he might have bought with 
the rest of his money. If a holding 
company pays too much for the whis- 
tle, does it tend to deprive itself of the 
ability to furnish adequate service 
through the operating company by 
impairing financial credit? It has 
been asserted that it may do so, and 
this is one of the grounds for vetoing 
consolidations at high prices. In the 
Maryland case already referred to, a 
witness made this statement: 

“When there is a case of gross 
overcapitalization of a utility, re- 
quiring the payment of a fixed charge 
of this overcapitalization, there is an 
undoubted tendency on the part of 
any operator, I don’t care who he is, 
of a property, in order to meet the 
inevitable fixed charge that is ahead 
of him or before him, to cut out, as 
far as possible, those things in the 
operation of a company which may 
not, for the time being, seem abso- 
lutely necessary, but which is a great 
contributing factor to the general 
service rendered to the public, and 
to that extent it affects the service to 
the public beyond a question.” f 


This is the argument of those who 
object to selling utility whistles at 
high prices, notwithstanding the fact 
that the amount paid has no direct 
bearing on rate making. In the same 
case the court answers these argu- 
ments as follows: 


“Tt seems to me that there are two 
answers to this testimony : 





t Electric Public Utilities Co. v. Public 
Service Comm. (Md.) P.U.R.1928E, 862. 
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“1. (a) That it is predicated on 
gross overcapitalization. (b) Where 
securities are issued against said 
gross overcapitalization and thereby 
become a fixed charge against the 
company—neither of which is shown 
by this record ; 

“2. That a complete answer to 
both, even if shown to exist, is that 
both rate and service are matters un- 
der the jurisdiction of the Commis- 
sion, and that neither can the rate 
be increased nor the service dimin- 
ished or impaired, but by its assent, 
and that, therefore, in neither case 
could it have the effect contended for, 
even if the factors alleged were pres- 
ent, actively operating, as an incen- 
tive to one or the other, or both.” 


HEN one speaks of the public 

interest in consolidations at 
high prices, what is probably meant 
is the interest of ratepayers. The 
ratepayers’ interest is limited to re- 
ceiving good service at fair rates. 
That rates will not be affected by the 
price of the whistle is reasonably 
clear. The extent to which credit 
might be affected is a more specula- 
tive question and, therefore, more 
difficult to answer. Whether State 
Commission jurisdiction over service 
extends to the matter of financial 
credit which might affect the service 
of operating companies, or whether 
this is a matter of business policy 
within the discretion of the manage- 
ment of the companies, is a very nice 
question which has not yet been set- 


tled. The Commissions generally 
take the view that they have power to 
withhold consent on this ground, but 
there is as yet no sufficient body of 
court decisions in support of this view 
to make it at all certain that the Com- 
missions will be sustained. 

The only remaining part of the 
public affected by the high price of 
whistles is that represented by the 
stockholders of the holding com- 
panies; but it is the fear of the rate- 
payers rather than the fear of the 
stockholders which has thus far given 
rise to the criticism of the purchase 
of utility properties at high prices. 
Whether the security issues of hold- 
ing companies should be regulated is 
a question of policy to be decided by 
the various states or the Federal Gov- 
ernment if it turns out that these com- 
panies, as some persons think, can be 
deemed to be engaged in interstate 
commerce merely because their se- 
curities are sold throughout the Na- 
tion. 

Not all of the states regulate the 
security issues of public utility com- 
panies, even in cases where they 
regulate rates and service. If a state 
had the power to regulate the security 
issues of a holding company, this 
would not necessarily require refusal 
to approve of consolidations at high 
prices, as the amount of the security 
issues of the holding company could 
be limited by the Commission to what 





“If utilities are bought at too high a figure, a 
raise of rates 1s inevitable and when the rates 
are raised public relations will necessarily be 
made worse instead of better.” 

—Pus.ic SERVICE COMMISSION OF INDIANA 
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it deemed to be the fair value of the 
property. 

Let us now review briefly the Com- 
missions’ attitude on the sale of 
whistles at high prices. 


HE New Hampshire Commission 

has held that upon the question 
of whether the transfer of a public 
utility is for the public good, the pur- 
chase price is immaterial, as the ap- 
proval by the Commission of the 
transfer at the purchase price named 
cannot be taken as a basis for the 
issuance of securities or as a rate 
base.* 

That the law, in so far as consoli- 
dations are concerned, does not make 
Public Service Commissions _ the 
managers of utility companies is a 
view which has been taken by the 
Missouri Commission. In one case it 
was said: 

“The purpose of the law in requir- 
ing the consent of the Commission 
to transfers of stock and property of 
public service corporations as in- 
volved in these cases is to protect the 
public. The law does not make the 
Public Service Commission the finan- 
cial manager of public service cor- 
porations, nor does it empower them 
to substitute their judgment for that 
of the board of directors or stock- 
holders of corporations subject to 
their regulation as to the wisdom of 
transactions to be had which are 
within the powers of the corpora- 
tion.” F 
The Commissions, however, have 

often refused to allow purchases of 
utility property where they have con- 
sidered that the price paid for the 
whistle would result in overcapitaliza- 





* Re Hooksett Aqueduct Co. (N. H.) 
P.U.R.1918C, 389. 


+ Re Union Electric Light & Power Co. 
(Mo.) P.U.R.1924A, 74, 85. 


tion. In consolidation cases in New 
York, it has been held that the rela- 
tion of the value of the constituent 
properties to the proposed capitaliza- 
tion of the new or consolidated com- 
pany should be considered so that the 
Commission might act with under- 
standing and, if necessary, disapprove 
of a consolidation plan providing 
large capitalization and _ relatively 
small property value.* 

For this reason a holding company 
was not allowed to purchase the stock 
of a public utility by issuing four 
shares of its stock for each share of 
the utility stock unless the stock was 
worth four times the par value of the 
stock of the holding company.7 


A of the purchase of util- 
ity property has often been de- 
nied outright where property values 
were insufficient to cover the purchase 
price, the Commissions making no 
provision whatever for approval upon 
conditions relating to the treatment 
of the excess price. The New Hamp- 
shire Commission has said that no 
order can be made either upon an ap- 
plication for authority to sell utility 
properties at a specified price or upon 
an application by the purchaser to is- 
sue the same amount of securities in 
payment where the value of the prop- 
erty is not equal to that amount and 
there is no contract for a sale at a 
less price.77 


ye Pennsylvania Commission 
was convinced in one case that 
approval should not be given where 





*Re Palmyra Gas & E. Co. (2d Dist. N. 
Y.) P.U.R.1917E, 505. 

+ Re Northern Light & P. Co. (N. Y.) 
P.U.R.1924B, 813. 

++ Re Grafton County Elec. L. & P. Co. 
(N. H.) P.U.R.1916E, 879. 
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the sale price was largely in excess 
of the fair value of the property.* 
The same Commission in another case 
said that it would not approve a con- 
tract providing for the sale of the 
property and interest in the right of 
way of an electric railway to a steam 
railroad in consideration of a certain 
amount of capital stock and bonds of 
the railroad company found to be in 
excess of the value of the property, 
under a constitution and statute pro- 
hibiting railroads from issuing stocks 
and bonds in excess of the value of 
the labor or property received there- 
for, though the completion of the con- 
struction and the operation of the 
proposed railroad would be of great 
benefit to the public.7 


HE effect of the high cost of the 

whistle on financial credit has 
been considered in several cases. 
Thus, the Illinois Commission has re- 
fused to authorize the sale of utility 
property for $550,000 where the 
amount of permanent capitalization 
should not exceed $370,000, for the 
reason that the difference would cre- 
ate too great a burden of amortiza- 
tion.++ The Indiana Commission has 
held that a proposal to purchase and 
consolidate public utility plants should 
not be approved when the value of 
the property involved is insufficient to 
carry the burden of the obligations in 
the amount which would be necessary 
to cover the purchase. That such a 
consolidation should not be approved 
when the properties would not earn 





*Re Penn Public Service Corp. (Pa.) 
P.U.R.1926B, 791. 

+ Re McConneilsburg & Ft. L. R. Co. (Pa.) 
P.U.R.1917B, 457. 

tt Re Southern Illinois Light & P. Co. 
(Ill.) P.U.R.1919D, 489. 


enough gross income to pay the fixed 
charges on the capital obligations.* 


pasar transfers of utility 
property at high prices are per- 
mitted on condition that the excess 
be amortized out of earnings over a 
period of years. In an Illinois case 
it was held to be the duty of the Com- 
mission in passing upon such trans- 
fers to protect the interests of the 
public and the stockholders of the 
purchasing company against the 
building up of property and equip- 
ment accounts in excess of the value 
of the physical property actually 
transferred. + 


n a New Jersey case the difference 

between the value of four small 
electric plants to be consolidated with 
a larger one as found by the Commis- 
sion and the value as found by the 
engineers of the utilities was trans- 
ferred from the surplus account of 
the larger company to the amortiza- 
tion reserve account as a condition 
of consolidation.}+ 


I* several cases the transfer of util- 
ity property at a sale price in ex- 
cess of its fair value has been author- 
ized only on condition that the excess 
price be amortized out of net income 
available for return, surplus, and con- 
tingencies, and that no portion of such 
excess should be charged to operating 
expenses or the capital account. J 





*Re Indiana Elec. Corp. (Ind.) P.U.R. 
1921E, 605. 

+ Re Stark County Power Co. (Ill.) P.U.R. 
1918A, 224. 

Tt Re rg City Electric Co. (N. J.) 
P.U.R.1925A, 3 

{Re Bell (Cal. ) P.U.R.1916C, 135; Re 
Union Elec. Lt. & P. Co. (Mo. PUR. 
1924A, 74; Re Watts Engineering (Mo.) 
P.U.R.1923E, 459: Re North Missouri Power 
Co. (Mo.) P.U.R.1925A, 545. 
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oe it will be seen there appears 
to be a conflict of view among 
the Commissions as to their duty tc 
scrutinize the price of the whistle in 
consolidation cases, the weight of 
opinion being in favor of their right 
and obligation to do so. It is very 
doubtful, however, whether the courts 
will sustain the power of Commis- 
sions to veto consolidations otherwise 
unobjectionable, on the mere ground 
that the price paid for the property is 
too high, if the Commissions are act- 
ing only under general powers to 
regulate rates and service, or to dis- 
approve of transfers of utility prop- 
erty not in the public interest. 

Rates are not, as stated, directly 
affected by the sale price. Service 
can be affected only indirectly, that is 
to say only in so far as a high sale 
price may affect financial credit and 
thus impair the company’s ability to 
maintain its plant and to make exten- 
sions. It is doubtful whether a Pub- 
lic Service Commission, however, has 
the power to interfere with company 
management in financial matters on 
the theory that a financial policy may 
be so unwise as to impair the com- 
pany’s obligation to render service. 
The kind of employees working for 
a public utility company may greatly 
affect the quality of service rendered 
but this would not give the Commis- 
sions the power to interfere with the 


discretion of the management in the 
selection of company employees. 

It is hard to draw the boundary 
line where management ends and 
regulation begins, or vice versa; but 
there is a place for such a line. 


L saagpesn the Commissions have 
the right to disapprove of con- 
solidations at a price beyond the value 
of the property, in so far as this may 
affect the value of security issues of 
the holding company, would depend 
upon the express language of the stat- 
utes defining the Commission powers. 
A state may forbid the issuance of 
securities of any kind of a company 
to an amount beyond the value of its 
property, but if a state has not done 
so, it would seem that it would be 
beyond the power of a State Commis- 
sion to do so indirectly by forbidding 
a consolidation merely because of fear 
of an over issue of securities. 


AS the law now stands, the power 
of State Commissions to with- 
hold approval of consolidation merely 
on the ground of the high price of 
the whistle is extremely doubtful. 
How far a state can and how far it 
may be wise to interfere with the 
financial judgment of men who have 
the vision and enterprise to carry on 
great commercial undertakings are 
questions upon which there will al- 
ways be a sharp difference of opinion. 





When the High Cost of Stocks Affects the Ratepayer 


“The ratepayers’ interest is limited to receiving good service 


at fair rates. 


the property is reasonably clear. 


That rates will not be affected by the price of 


The extent to which credit 


might be effected is a more speculative question and, there- 


fore, more difficult to answer.” 
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Remarkable Remarks 





Henry Forp 
Automobile manufacturer. 


M. E. Tracy 
Editorial writer. 


San Francisco EXAMINER. 


BERNARR MAcFADDEN 


Physical culturist and publisher. 


Irvin S. Cops 
Author. 


Marcus A. WoLFF 
Journalist. 


CuHarLes W. Norris 
U. S. Senator from Nebraska. 


H. C. Hopson 
Vice-president and treasurer, 


Associated Gas & Electric Co. 


Heywoop Broun 
Columnist. 


FLoyp W. Parsons 
Economist. 


BERTRAND RUSSELL 
British Socialist. 


“Our national power system will become a unit, just 
as our postal system is.” 
* 


“Noninterest bearing bonds would be fine if a mar- 
ket could be found for them.” 


¥ 


“Privately-owned utilities always do wish to capitalize 
the sky, the ocean, and the crater of Mt. Vesuvius.” 


¥ 


“If the power trust is vicious, its viciousness can be 
removed by governmental force.” 


. 
“With the possible exceptions of modern South 


America, the telephone service in the United States is 
the best and most complete in the world.” 


* 


“There is a growing suspicion on the part of some 
of the public that regulation is somewhat in the same 
category as prohibition—a ‘noble experiment.’ ” 


> 


“Presumably every newspaper in the United States 
has had an opportunity to sell its interests to the power 
trusts.” 


* 


“Mass buying power by (public utility) holding com- 
panies has resulted in savings of nearly 2 per cent in 
gross earnings of operating companies.” 


“T’ve never seen a rediscount rated and don’t know 
how it’s done, altho I gather that some sort of dull, 
blunt instrument is necessary.” 


¥ 


“Mergers do not always guarantee competent man- 
agement. They do not always prove to be a short-cut 
to profits.” 

* 


“I do not know whether Henry Ford has ever ridden 
in one of his own machines, but to have done so would 
certainly not have improved him at his job.” 
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Westey C. MitcHeti 
Director, National Bureau of 
Economic Research. 


Epwarp N. Hurtey 
Former chairman, Federal 
Trade Commission. 


Crype M. REep 
Governor of Kansas. 


Ep Howe 
Retired newspaperman and 
philosopher. 


Dr. H. H. Date 
English scientist. 


O. O. McIntyre 
Newspaper columnist. 


From the Report of the Dawes 
Commission on the financial 
policy of San Domingo. 


G. W. VANDERZEE 
President, Wisconsin Utilities 
Association. 


“Labor-saving machinery is also job-making machin- 


ery. 


* 


“T have little doubt that the next field for expansion 
of Government regulation will be exercised in the mat- 
ter of limiting the production of oil and coal.” 


> 


“We have found that state legislatures, State Com- 
missions, and state supreme courts are only weak and 
futile gestures and that all power of final decision is 
lodged in the Federal judiciary.” 


> 


“T herewith suggest a Reform so absurd it may 
sweep the country: a law requiring railway trains to 
come to a full stop at every road crossing, and a train- 
man sent ahead to flag his greasy locomotive and cars 
across.” 


* 


“Scientific progress is being seriously threatened by 
modern industry which drains away the best scientific 
minds from the universities and experimental labora- 
tories into the field of commercial science, where they 
find higher financial rewards.” 


* 


“Out of 50 jobs paying more than $25,000 yearly and 
filled within the last twelve months, 46 of those selected 
were awarded to men patronizing the best tailors and 
haberdasheries, and were known as ‘swell dressers.’” 


¥ 


“It is the experience of the world that public utili- 
ties are more efficiently administered and more eco- 
nomically operated by private interests than by Gov- 
ernment operation, and the Commission is convinced 
that if these public utilities can be sold at a reasonable 
figure, a very large saving would result for the Gov- 
ernment.” 

* 

“We need make no apologies to anyone for conduct- 
ing the publicity end of our business in the accepted 
manner used by nearly every large merchant. We are 
essentially merchants selling a needed service and are 
not mere producers of electricity, gas, and street car 
rides, which we have available if anyone wants to take 
the trouble to come and take them away from us. It is 
both essential and proper that we advertise what we 
have for sale and attempt thereby to stimulate its use, 
to the end that quantity production may reduce the cost 
to our customers.” 
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The Public Uses and Private 
Abuses of the Holding Company 


Can it be placed under proper control and 
be made to serve a real economic purpose? 
By JOHN BAUER 


HAT is good, and what is 
bad, in the holding com- 
pany? That it has been the 


instrumentality of an extraordinary 
economic development, there is no 
doubt. That many of its activities 
and practices have been properly sub- 
jected to public criticism, there also 
can be no doubt. 

Is it justified as a form of organi- 
zation? 

Can the evils associated with it be 
eliminated by judicious regulation? 

Can it be preserved as an institu- 
tion for the development of desirable 
public policy? 

These questions, of course, cannot 
be answered with any degree of final- 
ity. The answers depend, in part, 
upon personal experience and point 
of view. They cannot be based upon 
exact facts and conclusive analysis. 
No fair-minded person, however, 
could say that the holding cotapany 
has not produced any public good, 
and that it has no economic justifica- 
tion. Nor can anyone conscientiously 
assert that it has worked satisfac- 
torily in its various relations to the 
public interest. We may inquire, 
therefore, what have been its funda- 


mental uses? And what are its evils? 
And how should it be treated as to 
future public policy? 


HE principal function of the 

holding company has been to 
serve as medium by which smaller 
companies and properties are brought 
together into larger systems, for more 
co-ordinated and more efficient opera- 
tion and control. This use goes back 
about a half century. It first ap- 
peared with railroads, and achieved 
special prominence during the 1890’s 
in connection with street railway con- 
solidations. 

In most of the cities, street railway 
franchises had been granted in small 
units to individual companies. In 
New York city, for example, there 
were literally hundreds of individual 
franchises, under which separate 
companies were organized, properties 
constructed and operated. 

This small-unit system was orig- 
inally based on the assumed desira- 
bility of competition, but resulted in 
disconnected and unsatisfactory serv- 
ice, high costs, and excessive rates. 
This experience led to successive com- 
binations, which in some of the cities 
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reached the points of complete uni- 
fication of street railway facilities. 
From a broad economic and financial 
standpoint, the consolidations were 
undoubtedly justified, but in many, if 
not most instances, they were based 
upon financial structures which could 
not stand against the forces of time. 
In some cases, the evil consequences 
reach down to the present day, and 
will affect conditions of transporta- 
tion for the future. 


ree the most striking instance 
of a successful holding company 
is that of the American Telephone & 
Telegraph Company. 

In the telephone field, as in trans- 
portation, there were competing local 
companies, and experience demon- 
strated that local monopoly is essen- 
tial to satisfactory service and rea- 
sonable rates. There was, further, 
the condition that the different com- 
munities required connections with 
each other, which could not be fur- 
nished by the disconnected local prop- 
erties. 

Under the conditions of the tele- 
phone business, a general monopolis- 
tic organization was a public neces- 
sity, to combine not only the proper- 
ties within each community, but to 
link together all communities in a 
comprehensive system under the same 
management. . 

The American Telephone & Tele- 
graph Company has served this pur- 
pose. It gradually acquired the capi- 
tal stock of the local companies, made 
combinations of local units, and has 
bound them all into a number of large 
operating companies, each within a 
naturally-determined territorial dis- 
trict. It owns the capital stock of the 


operating subsidiaries, and mostly 
owns the long-distance lines required 
for toll service. It integrates the 
various functions, furnishes engineer- 
ing, accounting, financial and mana- 
gerial services for all the affiliated 
companies, and has progressively sim- 
plified the intercorporate and financial 
structures. 

Fortunately, the telephone system 
was brought together principally be- 
fore the war, and has been controlled 
mostly by people of large public- 
mindedness. It probably constitutes 
the most complete single monopoly in 
the country. In its development, it 
has avoided the worst evils from the 
public standpoint which have been 
commonly experienced in bringing to- 
gether holding company systems. 
While, no doubt, some of its prac- 
tices have been rightly subjected to 
public criticism, it probably stands to- 
day with less overcapitalization than 
any other large holding company 
group, and is less burdened by exces- 
sive costs imposed through the proc- 
esses of consolidation or through 
over-reaching managements. It prob- 
ably passes to the public a larger 
proportion of the economic advan- 
tages that flow from unification of 
public utility properties and opera- 
tion. 


NFAVORABLE discussions of hold- 

ing companies, and the broad- 
casting of dubious activities, have 
risen in recent years principally in 
connection with electric light and 
power. In this industry, again, the 
properties were built up originally un- 
der limited territorial franchises and 
in small operating units. While they 
were mostly constructed after the 
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The Good and the Evil Aspects 
of the Holding Company 


On THE CREDIT SIDE: 


It has served as the medium of 
producing extensive consolida- 
tions, with the resultant im- 
provement of service and econ- 
omies of operation. 


On THE Desit SIDE: 
It has brought about consid- 
erable overcapitalization and 
some unsound financial struc- 
tures, including excessive fixed 
changes. 





public doctrine of local competition 
in utilities had been abandoned, the 
operating units were too small for ef- 
ficient production of electricity. 

The industry has experienced ex- 
traordinary improvements in methods 
of production and transmission. A 
generation ago, maximum efficiency 
could be practically attained in a 
small city by an independent plant. 
There was neither advantage in large 
central station production, nor could 
current be transmitted, without great 
loss, from one community to another. 
The fundamental development during 
the past fifteen years has been the 
building of very large generating 
units, and the realization of cumula- 
tive economies with the increase in 
size of units. The result is that, to- 
day, a large central station of, say, 
150,000-kilowatt capacity and up- 
ward, has such advantage in produc- 
tion as to render obsolete the smaller 
plants within the range of transmis- 
sion. The famous Hell Gate station 
in New York city has just installed 
two turbo-generators with a capacity 
of 160,000 kilowatts each, and has a 
total station capacity of over 600,000 
kilowatts. Its superior economy ap- 
pears in practically all lines of cost— 
plant investment, maintenance, and, 


particularly, use of coal and labor, on 
the basis of large-scale output. — 

Simultaneously with this rapid evo- 
lution in production, there have been 
like improvements in transmission. 
High tension current can now be eco- 
nomically transmitted a distance of 
300 miles, without excessive capital 
investment or undue line losses, on 
the basis of large-scale utilization. 
With both production and transmis- 
sion developments, a central station 
system, if economically organized and 
managed, can now supply electricity 
for a number of municipalities cheap- 
er than can be supplied by local and 
independent plants. 


H™ is the underlying technolog- 
ical and economic justification 
for the holding company in the elec- 
tric field. While the service rendered 
is wholly local as to use, and does not 
require inter-community connection, 
like the telephone service, it can be 
supplied more economically by an in- 
terconnected system. This has the 
advantages of large plant and organi- 
zation, the combined demand of the 
connected territory, a better load fac- 
tor, and lower costs per kilowatt hour 
delivered to the public. The extent 
of the territory which may be served 
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more economically through a con- 
nected system is constantly expand- 
ing. 

On technological grounds, there is 
no justification today for an independ- 
ent plant in any community, except 
in the largest cities or isolated com- 
munities. The properties, however, 
had been built up by independent com- 
munity systems, so there has been the 
task of bringing them together under 
unified control and making the eco- 
nomic advantages of large-scale pro- 
duction and transmission attainable. 
This object has been rapidly achieved 
through the instrumentality of the 
holding company. The independent 
local plant has become increasingly 
rare. Numerous holding company 
systems have been developed, includ- 
ing holding companies of holding 
companies. No single company dom- 
inates, as in telephone service. Nor 
is there need for complete national 
unification. But there is still un- 
economical sectional and company 
competition. Only in few instances 
is there complete sectional consolida- 
tion. Two or more groups frequently 
penetrate the same general area, and 
thus lose the full benefit of complete 
integration. 

Systems, however, have been built 
up of sufficient size to make the prac- 
tical economies of large-scale output 
available for the public, provided that 
the basis of the consolidations has 
been financially sound and that the 
operating policies are based primarily 
upon consideration of public utility, 
instead of private, profit. 


’ I So the credit side of the holding 
companies, there must be entered 
the fact that they have served as the 


medium of producing extensive con- 
solidation. The amount of the credit 
must be determined with considera- 
tion to the vast difficulties of bringing 
together, under unified control, prop- 
erties located in different communi- 
ties and affected by numerous and di- 
vergent financial interests. Let any 
extreme critic attempt to establish a 
satisfactory consolidation of two 
properties in any two communities, 
both reconciling the local govern- 
ments and consumers, and satisfying 
the bondholders and stockholders in 
the two properties! 

This job has been accomplished be- 
tween large numbers of communities. 
It has required great energy, clearness 
of mind in technological and human 
factors, cleverness in negotiation, 
skill in financial and corporate mat- 
ters. No one who has done his job 
well, with proper regard for the pub- 
lic interest, will ever receive the 
amount of public credit that is due 
him in this enormous economic 
achievement of recent years. And 
there are many such persons, whose 
work is unknown to the public and 
their services unrecognized. 


uT there is a debit side to the ac- 
count. And the offsets are not 
negligible. 

First, there is the principal fact of 
overcapitalization and unsound finan- 
cial structures. This condition pre- 
vails extensively in greater or less de- 
gree. In some instances, this cannot 
stand against future economic forces. 
Probably in most cases it will prevent 
the passing of the realized economies 
to the public in the form of better 
service and lower rates, as promptly 
as the public may reasonably expect. 
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Here is the fundamental cause of op- 
position to the holding companies. 

The reason for this far too general 
condition is quite understandable, but 
that does not change the fact and its 
inherent financial unsoundness. Un- 
der the conditions that have prevailed, 
practically every step in the consoli- 
dation process has inevitably added 
over-capitalization and excessive 
fixed charges. This process has re- 
quired the purchase of local proper- 
ties, the acquisition of control of a 
group of such local properties, the 
further obtaining of control of sev- 
eral such groups, the bringing to- 
gether such systems into a far-flung 
organization—then, the combining of 
such organizations, and the end is not 
yet! 

Many were the steps in the process. 
Each was based upon purchase and 
sale—agreement upon price between 
purchaser and seller. The latter, 
owners of the local company in the 
first step, naturally would not sell un- 
less they obtained a higher price than 
the property was worth to them as a 
local operating proposition. Further- 
more, there were several bidders, each 
eager to obtain control of the local 
unit. The final price offered, there- 
fore, was considerably greater than 
the amount on which the local owners 
could possibly hope to get a return. 
The securities issued by the purchas- 
ing company naturally covered the 
purchase price principally by bonds 


and preferred stock, plus such addi- 
tions of no-par common stock as to 
absorb any profits from subsequent 
operation or sale. 


plese such local properties or 
companies were thus purchased, 
each acquired at a higher figure than 
its local “fair value.” Then the next 
step again involved negotiations over 
price; again there were competitive 
bidders ; again more was paid than the 
property was inherently worth to the 
previous owners; the new securities 
issued again covered the purchase 
price, bonds, and preferred stock, plus 
nonpar common stock for the new 
owners. 

So each step in the evolution in- 
evitably produced increasing capitali- 
zation and fixed charges—to be sup- 
ported, presumably, by the public 
through rates paid for service. The 
extent of the excess naturally de- 
pended in each instance upon the con- 
servative or speculative disposition of 
the purchasers and their regard for 
public welfare and ultimate financial 
consequences. But the conservative 
and public spirited, unfortunately, 
were bidding against the less conserv- 
ative and, sometimes, reckless. The 
sellers, moreover, were naturally in- 
clined to look upon immediate price, 
and not upon ultimate economic 
forces and financial consequences. 
And the bidders were looking to re- 
sale and not to operation for profits. 





“No one really knows today whether the financial 
structures of the holding companies are unsound 


or not. 


In most instances that depends upon how 


the ‘fair value’ of the properties is compounded.” 
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| the rapid transformations in re- 
cent years, the fact has almost 
been lost sight of, in many instances, 
that these dealings have to do with 
fundamental utilities, with underlying 
public rights, and not with private 
property in ordinary industries. 
Whatever the form of organization 
or the unification of control, the earn- 
ing power is subject to public control 
and may be limited to a fair return 
on the “fair value” of the properties 
employed in the public service. 

The question is of grave future 
moment, whether the “fair value” is 
equal to the final prices paid and to 
the capitalization issued in the process 
of unification. If not, then manifest- 
ly the consolidation rests upon an un- 
sound basis, and either will be sub- 
ject to future disintegration, or will 
prevent the economies of large-scale 
organization from being passed on to 
the consumer in the form of lower 
rates. 

To what extent the capitalization 
of the present holding company sys- 
tems exceeds the properly determined 
“fair value” of the properties, if at 
all, no one can say with definiteness. 
This is certain, however, that insuf- 
ficient regard has been given to this 
limiting factor which exists in the law 
as a matter of public policy for the 
protection of the consumers. 

Why this condition? Partly be- 
cause the opportunity of great profit 
has lured people into the reorganiza- 
tion and financing processes who had 
no understanding of the economic and 
legal character of the utilities or of 
the technological and managerial 
functions. 

Too many promoters and specula- 
tors! The conservative, the intelli- 


gent, and the public spirited have 
struggled against difficult odds: the 
wonder is that the results are not 
worse than they are—if anyone really 
knows how bad or how good they 
are! 

Perhaps the more fundamental ex- 
planation of the wide disregard of 
“fair value” as a limiting factor to 
earning power of the holding com- 
pany systems is the uncertainty of 
“fair value” itself—its lack of precise 
definition and its indeterminateness as 
to any given property. The law has 
been too vague and uncertain. Al- 
lowance must be made for reproduc- 
tion cost, overheads, and going value. 

How much? 

No one knows. Depreciation must 
be deducted—but upon what basis? 

No one knows. 


6 Bx factors are all extremely 
flexible. There may be a great 
difference between the “fair value” 
allowed for any particular property— 
depending upon point of view. This 
situation, naturally, appeals to specu- 
lative and promoters’ impulses. If 
thought is given at all to “fair value,” 
it is to fit the sum to the capitaliza- 
tion issued—by stretching the repro- 
duction cost unit prices, expanding 
the overheads, by inflating the going 
value, and by compressing the depre- 
ciation. And why not—when there 
are no precise legal limitations, and 
when the “fair value’ does not rest 
upon definite facts, exactly ascer- 
tained! 

Perhaps no one really knows today 
whether the financial structures of the 
holding companies are unsound or 
not. In most instances that depends 
upon how the “fair value” of the 
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properties is compounded. It may be 
assumed, however, that public rights 
will not be grossly disregarded by the 
Commissions and courts, and that 
“fair value” will have substantial 
limitations in the economic realities, 
whatever they are! I surmise that 
overcapitalization has been consider- 
able, and that it stands as an obstacle 
to satisfactory public dealings for the 
future. Its effect will be to retard 
rate reductions and to incite public 
discontent against the systems. 


Art from the relation of capi- 
talization to fair value, the 
financial structures which have been 
erected assume a degree of monopoly 
control and fixed conditions for the 
future which will probably not be 
realized. The consolidations proba- 
bly extend mostly beyond their real 
justification. 

For example: There has been no 
basic reason for the inclusion of the 
local distributing systems, which 
could well be owned and operated 
separately by local companies or mu- 
nicipalities. The fundamental service 
of the new organization is to hook-up 
huge central station production, and 
to provide transmission. Ultimately, 
this function does not require elab- 
orate intercompany relations, and 
cannot be compelled to sustain pyra- 
miding of fixed charges. The local 
distributing properties may be readily 
taken over by independent local com- 
panies or by municipalities, if exces- 
sive burdens are imposed by their in- 
clusion in the holding company struc- 
ture. Already, legislation to that end 
is being proposed in some of the 
states. 

Moreover, overcapitalized central 


station production and transmission 
cannot avoid competition with local 
plants operated without the burden of 
excessive fixed charges. Technolog- 
ical progress is proceeding also along 
the line of small unit efficiency. There 
are now highly efficient small plants. 
With further developments, a local 
plant, with a local distributing sys- 
tem, all operated efficiently, without 
unnecessary overheads, will overcome 
the economies of central station hook- 
ups, if overcapitalized and burdened 
with excessive fixed charges. 

There is a rapidly-growing con- 
sumer demand for electric rate reduc- 
tions. The public feels that it has 
not been treated fairly. It has seen 
earnings go up and stock values sky- 
rocketed, but has not gotten substan- 
tial reductions in rates. On the con- 
trary, it has been confronted with 
special rate devices—the “service 
charge,” or “initial charge’”—calcu- 
lated to place heavier burdens upon 
the smaller consumers. A safe pre- 
diction is that the high rates cannot 
stand against growing public pres- 
sure; that radical revisions downward 
are certain,—these adjustments, prob- 
ably justified and already overdue, 
will finally endanger the financial 
structures of the overcapitalized sys- 
tems. 


ting chief holding company debit 
is a financial structure which 
may have difficulty in standing 
against normal economic forces. 
There are also minor charges. While 
large-scale organization has, theoret- 
ically, made available better technical 
services of all sorts—managerial, en- 
gineering, accounting, and financial, 
and research—in many instances their 


413 








PUBLIC UTILITIES FORTNIGHTLY 


importance has not made itself strik- 
ingly manifest compared with the 
costs imposed upon the local proper- 
ties. 

Perhaps these are extreme in- 
stances. Special positions are created, 
with large salaries, when the work 
consists more of anti-public activities 
than in improvement of service and 
lower costs for the public. High en- 
gineering, legal, and accounting fees 
are imposed, but upon close inquiry, 
the actual work consists principally 
of efforts to obtain high valuations 
before Commissions and _ courts, 
against the public, to keep rates up 
rather than to obtain better service 
and lower rates. Contracts are made 
between affiliated companies for con- 
struction and supplies, with the result 
of drawing disguised profits to the in- 
siders, charged as investment or oper- 
ating expense to the local companies. 
In most cases, probably no excessive 
intercompany charges are made. But 
glaring instances have come to light, 
and have stimulated public suspicion. 

These dubious practices, where 
they appear, are largely forced upon 
local managements by outsiders—by 
nonresident, absentee owners—who 
have little or no investment in the 
properties. Their interest is to get 
what they can now, without regard 
to ultimate consequences to the actual 
investors and consumers, or to the 
institution of private ownership and 
operation. Their disregard of ordi- 
nary financial standards is responsible 
for the increasing criticism of private 
ownership and operation. 

This almost lawless element does 
not include the great mass of actual 
operators,—the people who come di- 
rectly in contact with the properties 


and the public served. It involves a 
small group of people, principally 
“clever” lawyers, ex-public officials, 
“consulting” engineers, renegade 
newspapermen, and financial bucca- 
neers, who have violated their pro- 
fessional standards and betrayed the 
public trust imposed by their position 
in a public utility. 


HESE things, of course, can be 

greatly exaggerated and their 
real significance distorted; but they 
are, nevertheless, realities with which 
the utilities are faced. They enter in- 
to and affect the entire situation. 
They will help to determine public 
opinion and future policies toward 
the holding companies. The small 
group has done the industry a vast 
amount of harm. This situation is 
best frankly faced by the industry and 
cleared up by the intelligent and pub- 
lic-spirited. Otherwise, private own- 
ership and operation will have a diffi- 
cult role, and the holding companies 
will be subject to “trust-busting” cam- 
paigns,—and public ownership will be 
stimulated. 


Rr a constructive standpoint, the 
problem is an extremely difficult 
one. That the holding companies 
should be brought under public con- 
trol, there can be no doubt. But 
whatever unsound financial structures 
exist, they cannot now be avoided 
without loss to investors or excessive 
rates to consumers. 

For the future, more effective and 
financially sound regulation is neces- 
sary. Just what the standards and 
machinery of control should be, is not 
certain. To work out the problem on 
sound economic and public lines and 
to provide an administrative machin- 
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ery capable to cope effectively with 
conditions, is a complicated task. 
Numerous investigations are being 
made for that purpose. It is neces- 
sary to safeguard all reasonable pri- 
vate interests, establish sound and ef- 
fective public control, and to pre- 
serve a form of organization which 
is well suited to the basic conditions 
of the industry. 

Comprehensive revision of the pre- 
vailing system of regulation is neces- 
sary,—for the sake of public rights 
and to save the industry from its own 
“friends.” The greatest difficulty 
has been the lack of clear policies and 
workable machinery of regulation. 

Above everything else, the matter 
of “fair value” must be placed upon a 
definite basis, subject to exact and 
continuous determination. If the 
“fair value” of any property stands as 
a record beyond which no return can 
be obtained, then it will serve as a 
measure for purchase price. If more 
is paid, the public is protected. If the 
sum remains indefinite, naturally and 
inevitably that fact will continue to 
promote speculative activities in the 
holding company consolidations. 


S° far the holding company has not 
been subjected to state regulation. 
Twenty-five years ago, when regula- 
tion was first established, there was 
no particular reason for including the 
holding company. Conditions, how- 
ever, have greatly changed, and the 
scope of regulation should be modi- 
fied accordingly. The holding com- 
pany now constitutes an integral part 
of the utility organization. It exer- 
cises control, performs many of the 
acts of operation, and is the ultimate 
management. It is properly brought 


within the system of regulation under 
present conditions. 

The holding company is, I believe, 
a justifiable economic and legal agen- 
cy, if properly controlled in the pub- 
lic interest. Naturally, it should be 
paid for its services, but it should be 
subjected to the same standards which 
have been applied to operating com- 
panies. The compensation should be 
based upon cost, reasonably deter- 
mined, subject to public supervision. 

Reasonable and liberal salaries 
should be allowed for large-scale 
management, but they should be of 
record and subject to approval by the 
Commissions before included in the 
operating expenses for rate making. 
All records of contracts, costs, profits, 
and returns should be subject to pub- 
lic scrutiny. 

If regulation along the lines here 
suggested is obtained, the evils of the 
holding company systems can be 
largely eliminated. Existing financial 
structures will be difficult to deal 
with, but further piling up of un- 
sound structures can be prevented. 
Unjustified contracts for services and 
property can be cancelled. 

Regulation to such ends can be ef- 
fected, if not too vigorously opposed 
by the industry. Successful opposi- 
tion, however, may defeat the pur- 
poses of the opponents—by further 
promoting the ineffectiveness of regu- 
lation and by giving impetus to pub- 
lic ownership and operation. 

My criticism of the holding com- 
pany and the present system of regu- 
lation is not to destroy them and to 
replace them by an altogether differ- 
ent economic system, but to make 
them better instruments of public pol- 


icy. 
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MUNSEY BUILDING * WASHINGTON, D. C. 


October 3, 1929. 
Dear Sir: 


The state of Maine has voted against the export of 
surplus hydraulic electric power. Maine is said to be 
seventh among the states in developing water power and 
third in potential water power among the states east of 
the Rockies. 


It has long been the policy of the state to keep 
this resource for home use. After a heated controversy 
the legislature passed an act permitting certain power 
companies to buy and sell surplus power out of the state, 
if authorized to do so by the Public Service Commission. 


The Commission was to have power to fix the rates 
and to withdraw the export privilege if at any time the 
power was needed at home. For the right to sell this 
power a tax of 4 per cent of the gross revenue was in- 
posed. A portion of the sum received from the export of 
power was to be used for rural electrification. During 
the progress of the debate the Bangor Commercial said: 


"All over the state from Kittery bridge to the 
upper reaches of Aroostook the atmosphere is rent 
by the shouts of the orators. Governors, present 
and past, are in the thick of the carnage; mayors, 
editors, attorneys, and representatives of the 
electric companies are in the thick of the carnage. 
The granges, service clubs, women's organizations 
may make choice from a plethora of speakers; the 
forensic din has become confusing." 


The New York Times said it was a grand old campaign 
and that the cities were mostly for and the rural dis- 
tricts against export. 
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We do not know whether those who voted "against" 
were influenced by a desire to keep Maine resources for 
Maine or whether their objections were based on other 
grounds. If the measure was defeated because the voters 
regarded water power as the property of the people of 
Maine, and, therefore, to be kept for their sole use, then 
it is fortunate that not all of the natural resources of 
the country are located there, and could be kept for the 
sole use of the Maine folks. 


We wonder if Maine gets any coal from Pennsylvania 
and whether Pennsylvania would be richer or poorer if it 
could keep its coal for the use of its own people. If the 
question whether the surplus coal of Pennsylvania should 
be exported could be settled by a referendum to the people 
of that state, it would be interesting to know what the 
result would be. 


To an outsider it would seem that this action of 
Maine would discourage to some extent the development of 
its water power resources. If surplus energy cannot be 
exported a strong incentive for its development will 
be lacking. 


Although the result of the referendum was against the 
export proposition, many thousands of voters favored it. 


Yours very truly, 
hewy i Oe 


HCS:S 
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RECENT CHANGES IN 


Utility Regulation Laws 


New laws for the regulation of utilities were described in 

Pustic UTILITIES FoRTNIGHTLY for May 16, 1929. Since 

that date, other legislatures have adjourned after making 

some changes in the public utility laws. The tendency has 

been to extend the powers of the Commissions, as the 
summary of the new laws shows. 


By ELLSWORTH NICHOLS 


California 


NLY a few measures of any 
C) importance were passed by 

the legislature but a number 
of bills proposed affecting utilities in 
various ways were defeated. 

Among the various bills affecting 
automobile transportation which 
failed to pass was a measure giving 
the Commission jurisdiction over 
sight-seeing busses wholly within 
cities, a measure generally revising 
the Auto Truck Act so as to certificate 
every class of truckmen operating 
upon the highways under various 
classes of certificates; a measure re- 
quiring all stages and trucks to pro- 
cure licenses from each political sub- 
division through which they travel; a 
measure defining the term “public 
convenience and necessity;” and a 
measure entirely repealing all exist- 
ing regulation of motor truck car- 
riers. 

Several bills were proposed affect- 
ing aircraft; one of them was a bill 
to make aircraft public carriers sub- 
ject to the jurisdiction of the Com- 


mission, which was defeated. The 
only bill which was passed affecting 
aircraft was one which simply re- 
quired that all aircraft and air pilots 
possess a Federal license. 

The Public Utilities Act of Cali- 
fornia was amended in one important 
respect so as to require the Railroad 
Commission to consider the necessity 
of a transfer of properties of a pub- 
lic utility to a water storage district, 
and to determine the fair value of 
the property so transferred. The evil 
to be cured is alleged to be the organi- 
zation of public districts by the own- 
ers of a public utility who wish to 
withdraw from their public service 
function and the unloading upon such 
newly formed district of the public 
utility properties at an unfair figure. 

The only bill passed concerning 
automobile transportation was one 
entirely separating the automobile 
stages from automobile trucks. The 
former will now be controlled by the 
Public Utilities Act entirely, and the 
latter will be regulated by a separate 
act known as the Auto Truck Act. 

Other legislation indirectly affect- 
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ing the Commission included a meas- 
ure for placing the inspection of all 
dams for the impounding of water 
under the State Department of Engi- 
neering. Inspection of dams of hy- 
droelectric companies has heretofore 
been vested in the Railroad Commis- 
sion. 


Connecticut 


A= the laws passed by the 
legislature concerning public 
utilities there is an important enact- 
ment giving the Commission jurisdic- 
tion over taxicabs. Owners of taxi- 
cabs are included within the term 
“common carrier” and are required 
to obtain a certificate from the Pub- 
lic Utilities Commission. 

Regulations are established con- 
cerning the display of certificates, 
registration of taxicabs, markers, and 
penalties. The Commission is au- 
thorized to make rules and regula- 
tions, to hold hearings, and to issue 
certificates as may be required under 
the provisions of the act. 


Florida 


HE State of Florida has followed 

the example of other states in 
enacting a Motor Transportation 
Act; this contains the usual pro- 
visions giving the Railroad Commis- 
sion jurisdiction over the operators 
of motor vehicles upon public high- 
ways transporting persons or prop- 
erty for compensation as common 
carriers. There are excepted from 
the act motor vehicles used exclusive- 
ly for transporting children to or 
from school and motor vehicles used 
for the transport of agricultural, hor- 
ticultural, dairy, or other farm prod- 


ucts from the point of production to 
the primary market. Transportation 
companies engaged in operating taxi- 
cabs or hotel busses between depots 
and hotels in the same town or city 
are also exempted. 

The Commission is given power to 
determine the question of fact wheth- 
er a motor vehicle is operating “‘be- 
tween fixed termini or over a regu- 
lar route;” to grant certificates for 
operation; to revoke, alter, or amend 
certificates; to regulate the assign- 
ment or transfer of certificates; to 
fix and determine the amount of an 
indemnity bond; and to supervise and 
regulate rates, classifications, service, 
and rules and regulations; to pre- 
scribe a uniform system and classifi- 
cation of accounts; and to require the 
filing of annual and other reports. 

The Commission is directed to 
grant certificates only when the exist- 
ing certificate holder or holders serv- 
ing a territory fail to provide service 
and facilities to the satisfaction of 
the Commission. 

Presumptions in favor of the Com- 
mission orders are made strong and 
the Commission is authorized to ex- 
ercise all such judicial powers as may 
be necessary to enable it to enforce or 
perform any duty, power, or func- 
tion conferred upon it by the act. 

Other provisions relate to speed, 
detours, violations of law, the collec- 
tion of a mileage tax, improper dis- 
crimination, and procedure. 


Iowa 


HE Iowa legislature has passed 
an act to provide for and to reg- 
ulate the issue of shares of stock of 
corporations without nominal or par 
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value. Corporations, with certain ex- 
ceptions, are authorized to create one 
or more classes of stock without any 
nominal or par value, with such 
rights, preferences, privileges, vot- 
ing powers, limitations, restrictions, 
and qualifications thereon as are not 
inconsistent with law. Rules are es- 
tablished governing such issues. 

Section 8737 of the Code of Iowa, 
1927, provided certain limitations on 
public utilities securities to qualify 
them for investment by life insurance 
companies. The legislature has now 
liberalized the requirements, as it was 
felt that securities of many reputable 
companies could not meet them. 

Whereas formerly bonds of utility 
corporations would be acceptable only 
if not more than 25 per cent of the 
gross revenue was derived from prop- 
erties operating under franchises ex- 
tending less than five years beyond the 
date of maturity of the bonds or un- 
der an indeterminate franchise, now, 
in lieu of this requirement, if the net 
earnings of the company have been 
at least two times the interest on the 
present mortgage indebtedness, for 
each of the three years preceding the 
date of the purchases, these bonds are 
acceptable. 

Whereas originally bonds were ac- 
ceptable for investment by life insur- 
ance companies only in the event of 
their net earnings averaging 1} times 
the interest charges on the total fund- 
ed debt for five years preceding the 
date of purchase, now the bonds will 
be acceptable if the net earnings have 
averaged twice the interest charges on 
the total mortgage debt. 

The funded debt of the company 
was originally required to be less than 
60 per cent of the reasonable value 


of the properties as shown by the 
books of the corporation. Under the 
amended laws the bonds are accept- 
able if the mortgage debt does not ex- 
ceed 55 per cent of the reasonable 
value of the property. 

Bonds formerly were not accepted 
if the funded debt exceeded 70 per 
cent of the total value of the com- 
pany’s assets, while now the bonds 
will be accepted if the mortgage debt 
shall not exceed 55 per cent of the 
total value of the assets. 


Massachusetts 


ews Commission’s bill respecting 
municipal lighting plants was fi- 
nally enacted near the close of the 
Massachusetts session. Under the 
new law, if, when a town votes to 
establish a municipal lighting plant, 
any person or municipality was, at 
the time of the first vote on the ques- 
tion, engaged in generating or dis- 
tributing gas or electricity for sale for 
lighting purposes in the town, the 
town may purchase of him, or it, at 
such price and on such terms as may 
be agreed upon, such portion of his 
or its plant and property within the 
limits of such town as the town de- 
sires for its use and as can be agreed 
upon, provided, however, that no such 
purchase shall be consummated by a 
city unless approved by vote of its 
city council, or of its commissioners 
if the city government consists of a 
commission, or by a town unless rati- 
fied by the voters at a town meeting. 

Provision is made for appeal to the 
Department of Public Utilities in the 
event that an agreement is not reached 
within a designated period. The De- 
partment may then determine what 
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property should be included in the 
purchase and what price should be 
paid. The owner of the property and 
the municipality may then accept or 
reject the determination by the De- 
partment. Should the municipality 
reject, it will operate as a rescission 
of all votes theretofore passed for the 
establishment of a municipal lighting 
plant. Should the owner fail to ac- 
cept, the town may proceed to con- 
struct or otherwise acquire a munic- 
ipal plant without further attempt to 
acquire the plant of the owner. 

By another law there is created an 
unpaid special commission to investi- 
gate and report on the question of 
control and conduct of public utilities 
in the commonwealth. Another un- 
paid special commission is created to 
investigate the question of abolishing 
grade crossings. 

Of local interest is the Boston Ele- 
vated Bill, which, in effect, establishes 
a district including the whole area 
served by the Boston Elevated. It 
establishes an unpaid board of trus- 
tees and a district council. 


Michigan 

A. requiring gas and electric 

utilities to secure a certificate 
of convenience and necessity in cer- 
tain cases, but excluding municipal 
corporations from the provisions of 
the act, has been adopted. The ob- 
ject is to prevent competition with 
existing utilities unless the Commis- 
sion authorizes it. 

Another law authorizes railroad 
corporations to engage in the business 
of transporting persons and property 
for hire upon the public highways and 
the business of aerial transportation ; 


to own capital stock and securities of 
corporations organized for or en- 
gaged in such transportation; and to 
operate the property or any part or 
parts thereof of such corporations, 
and to enter into working arrange- 
ments with them. 

A law has been passed regulating 
the business of carrying or transport- 
ing, buying, selling, or dealing in 
crude oil or petroleum or its prod- 
ucts, through pipe lines; to authorize 
the use of public highways and the 
condemnation of private property; to 
regulate the purchase and storage of 
crude oil or petroleum; to provide for 
the control and regulation of all cor- 
porations, associations, and persons 
engaged in such business, by the Pub- 
lic Utilities Commission; and to de- 
fine the powers and duties of the 
Commission in relation thereto. The 
Commission is given extensive powers 
including the right to make rules, reg- 
ulations, and orders necessary to give 
effect to the provisions of the act. 

The regulation of natural gas utili- 
ties is placed under the jurisdiction 
of the Commission. In this law pro- 
vision is made for the conservation of 
natural gas resources. 


Missouri 


Spey new sections have been added 
to the legislation affecting rail- 
roads. One of these provides that 
any steam railroad company operat- 
ing in the state may acquire, own, 
and operate motor vehicles for the 
purpose of carrying passengers or 
property, or both, for hire upon the 
highways in the same manner as in- 
dividuals. 

The other section grants to steam 
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railroad companies operating in the 
state the right to own and operate 
equipment designed for aerial trans- 
portation of persons or property or 
both in the same manner as individ- 
uals. 

Several amendments have been 
made to the Missouri Bus Law. One 
of these changes the minimum license 
fee from $250 to $25. 


New Hampshire 


Ben outstanding legislation en- 
acted by the recent legislature in 
regard to public utilities provides that 
any public utility shall make, renew, 
or extend power contracts with an- 
other utility upon such terms and 
conditions as the Public Service Com- 
mission shall deem to be for the pub- 
lic good. The aim of this legislation 
is to assure utilities an opportunity 
to purchase power that otherwise 
might be diverted, for various rea- 
sons, to other channels. It has been 
pointed out that thereby the public 
will be insured against a purchase, by 
subsidiary companies, of energy at 
exorbitant prices, which prices are in 
turn passed on to the public through 
charges made by the subsidiary for 
energy distributed. 

More effective supervision at less 
expense to the taxpayers is assured 
by the passage of another law which 
places the expense of an investigation 
by the Commission upon the utility. 
Previously the Commission could 
charge against the utility only the 
salaries of the regular employees of 
the Commission engaged in the inves- 
tigation. 

The Commission is given power by 
another enactment to require utilities 


exporting power to discontinue such 
business in whole or in part, to such 
extent and under such conditions as 
the Commission may find reasonable 
and for the public good. 

The passage of another bill places 
further limitations on security issues, 
by requiring the approval of the 
Commission prior to the issuance of 
notes, bonds, or other evidence of in- 
debtedness payable /ess than twelve 
months after the date thereof if an 
amount is to be issued exceeding 40 
per cent of the par value of the out- 
standing capital stock. Notes for 
construction purposes may be issued 
under a general order from the Com- 
mission. 

The most conspicuous railroad leg- 
islation was the passage of a bill 
whereby, when the Commission finds 
that the joint use of railroad lines, 
tracks, right of way, stations, equip- 
ment or facilities is for the public 
good, railroads may be required to 
use them jointly. 

Aviation is placed under the regu- 
lation of the Commission by another 
statute. This body is vested with 
power to regulate flying and to li- 
cense aircraft, airmen, and flying 
fields. Provision is also made for in- 
spection. 

Ohio 

, ee legislature has created within 

the Public Utilities Commission 
a division of investigation. A sup- 
erintendent of this division is to be 
appointed to perform the duties of 
executive secretary of the Commis- 
sion, which office is abolished. 

The laws relating to public utility 
rates are revised, and it is provided 
that no rates or classifications of a 
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public utility shall become effective 
until the Commission by order shall 
determine the same to be just and rea- 
sonable. Public utilities must apply 
for authority to change rates. If the 
application is not for an increase, the 
Commission must permit the filing of 
the schedule and fix the time when it 
shall become effective. 

If the application is for an increase 
in rates, exhibits must be filed show- 
ing a detailed inventory and appraisal 
of the property used and useful; a 
complete operating statement of the 
last fiscal year, showing revenues and 
expenditures; and a statement of the 
income and expense anticipated under 
the application filed. 

Provision is made for the publica- 
tion of the application, the filing of 
objections, and hearings by the Com- 
mission. 

Provision is made for the handling 
of pending proceedings relating to 
rates and the refunding of patrons’ 


payments under bonds or undertak- 
ings given by utility companies. 


Pennsylvania 


N act providing for the revoca- 

tion of the registration of motor 
vehicles and of operators’ licenses 
where the car and the operator has 
been operating as a common carrier 
of passengers has been replaced by a 
new enactment which, in substance, 
makes the law applicable to common 
carriers of freight as well as passen- 
gers. 

A new law deals with water power 
companies and provides that they are 
now authorized to do business only 
in the town, borough, city, or district 
where they are located, rather than 
generally without restriction as here- 
tofore. A further provision requires 
that whenever they desire to branch 
out into new districts the approval of 
the Commission must be had. 








The Propaganda against the 
Public Utilities 


HERE is much talk about trusts and combines, about 

attempts to mislead the public through biased propa- 
ganda. In all of this tirade the outstanding facts about 
our industry are lost sight of or else purposely left out— 
namely, that in each year since 1890, with the exception of 
the few years of the war period, the average price for elec- 
tricity for home use has decreased. Today the average 
price throughout the United States is 25 per cent below 
prewar costs, while the general living cost is 70 per cent 
above that prevailing before the war. It might appear that 
there was a deliberate effort to camouflage the real situa- 
tion in an attempt to create a favorable sentiment for Gov- 
ernment ownership. 


—Howarp Pett 
PRESIDENT, MICHIGAN ELECTRIC LIGHT ASSOCIATION 
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What Others Think 





More About Rate-Regulation on the 
Basis of Value of Service 


ROFESSOR Philip Cabot, in the second 

part of a paper on “Public Utility 
Rate Regulation” published in the July 
issue of Harvard Business Review 
takes issue with the modern theory of 
public utility rate regulation—which is 
that rates, to be reasonable, should be 
based on the cost rather than the value 
of the service. He asserts that if the 
present method of rate regulation were 
long adhered to it might be harmful to 
the customers and to the community. 
He says: 

“This danger arises from the doctrine of 
service-at-cost, by which price is deter- 
mined by cost allocations instead of by the 
value of the service to the customer. In 
order to avoid this danger, I suggested 
that the attempt to regulate profits directly 
be abandoned and that instead profits might 
be regulated indirectly, as they now are in 
competitive trade, through the skillful 
regulation of price.” 

Broadly speaking, declares Professor 
Cabot, it can be affirmed that in the 
long run a man’s profits are the meas- 
ure of his economic service to the com- 
munity. 

In this he is undoubtedly correct. 
No business can succeed in the long 
run unless it renders a valuable serv- 
ice. The fact that the utility business 
has grown to such tremendous propor- 
tions is positive proof that its rates 
never have been too high, measured by 
the value of the service to the public. 
A business cannot become great unless 
it gives more than it receives. Says 
Professor Cabot: 

“The supposed necessity for regulating 
the profits of public utility companies rests 
upon the dogma that Jones’ profit is 


Smith’s loss. But we all know that as a 
general proposition this is not true, but 


quite the opposite. It is more accurate 
to say that Jones’ profit results from 
Smith’s profit, for Smith will not buy of 
Jones unless he not only expects to make 
a profit from the trade, but does actually 
make one. If Smith’s profit does not ma- 
terialize, neither will Jones’; and it may 
also follow that any effort to limit Jones’ 
profit will injure Smith and all other cus- 
tomers of Jones by discouraging him from 
continuing or extending his activities. It 
is true that if Jones has a monopoly of 
his product he may use it temporarily to 
injure all his customers, but his commer- 
cial life will be a short, though perhaps a 
merry one. 


tT is Professor Cabot’s belief that 
Commissions should regulate prices 
where necessary, rather than profits. 
This goes to the fundamental basis of 
proper rate regulation. There is noth- 
ing the Commissions themselves can do 
about it under the present state of the 
law because the states themselves are 
opposed to Professor Cabot’s view in 
this matter. The Commissions are now 
bound by statutory requirement to de- 
termine the reasonableness of rates on 
the basis of the cost of the service 
rather than on its value. There is a 
marked difference of opinion as to 
which is the sounder method in the long 
run. Notwithstanding -the fact that 
public utility companies are protected 
from competition by like companies in 
the same field, there is still plenty of 
competition in the utility field which 
would be a natural regulator of prices. 
In this second part of his paper, Pro- 
fessor Cabot outlines what the method 
of procedure by the Commissions might 
be if his theory of rate making were 
adopted. As he states, his method of 
price regulation would not provide the 
regulators with an easy life. It would, 
however, eliminate the necessity of 
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valuing utility property. On this point 
Professor Cabot says: 


“It will be noted that in the foregoing 
the cost, or value, of the company’s prop- 
erty devoted to the public service has not 
been mentioned, and, so far as price regu- 
lation by a Commission is concerned, there 
is no reason why it should be. The price 
that will earn the maximum aggregate 
profit in the future is not determined by 
what has been paid in the past, when the 
buyer is a free agent. He neither knows 
nor cares what the goods cost the seller; 
he knows only what they are worth to him. 
The cost of a cotton mill has no influence 
on the price of sheets. And this is equally 
true in the public utility field, because this 
field also is truly competitive. For exam- 

le, the fact that a street railway cost 
$10,000,000 to build in no way affects what 
the car riders will pay. When the price 
approaches 10 cents, substitution sets in; 
the volume of traffic falls and so do the 
profits. Many an investor in these securi- 
ties knows to his sorrow that cost does 
not determine price. In practically the 
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whole utility field the buyer is now a free 
agent, and no harm would result if this 
were assumed to be absolutely true and if 
the competitive method of price determi- 
nation were applied. There are small areas 
like the field of domestic lighting (covering 
perhaps 20 per cent of the quantity sold) 
where the market will prove to be com- 
paratively rigid; quantity will not vary 
greatly in response to price changes; in 
other words, substitution does not work 
freely. Here the competitive method must 
be applied with prudence, because where 
competition does not exist the method does 
not work. But these areas are small and 
can be identified easily. 


And finally Professor Cabot says: 


“To sum up, the ideal is to have large 
producers with long views which will lead 
them to seek maximum total and minimum 
unit profit; in short, managers who man- 
age according to modern instead of me- 
dieval methods. To encourage such men 
and to eliminate the unfit, regulation of a 
highly intelligent character will be re- 
quired.” —an E 





Some Lessons from the British Experiment in 
Railroad Consolidations 


N integral part of the British 
Railway Act of 1921 was the 
enforced consolidation of practically all 
of the companies into four large groups 
if the electrical lines operating almost 
purely for passenger traffic in the Lon- 
don area are excluded. A comparison 
of consolidation problems of railroad 
operation is compared to the American 
efforts in an article on the economic and 
financial results of “The British Rail- 
way Consolidation” by C. E. R. Sher- 
rington in the Harvard Business Re- 
view, for July, 1929. After pointing 
out the means by which economies have 
been effected, the author says: 
“Nevertheless, against such savings must 


be placed the loss of esprit de corps and 
morale, which consolidation necessarily 


advent of the Great Northern Pacific Rail- 
way, as being calculated to disturb the re- 
markable esprit de corps and morale so 
evident to those with a knowledge of the 
two northern roads.” 

“The large size of a consolidated sys- 
tem is, sometimes, said to be beyond the 
powers of present-day organizations. To 
prove that such an argument is not valid, 
one need only point to the universally- 
recognized efficiency of the Canadian Pa- 
cific, the Canadian National Railways, the 
German Reichsbahn, the Pennsylvania Rail- 
road, and the savings made by the two 
largest English lines during a year of very 
great difficulties. Size is no bar to effi- 
ciency, provided too great an emphasis is 
not laid upon centralization and if a good 
organization of the divisional type is 
adopted.” 


UMMARIZING his observations on the 
few results of consolidation, the 


brings about. This loss is admittedly an author says: 


intangible but an extremely important 
one, which together with lack of personal 
touch has played a large part in the loss 
of traffic in Great Britain to the road com- 
petitor. From European experience one 
would have judged that for this reason 
alone, the Chicago, Milwaukee, St. Paul 
and Pacific would not have opposed the 
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“In conclusion, one may stress the fact, 
which has emerged most forcibly from 
British experience, that the economies of 
consolidation as regards fixed assets and 
equipment are mainly to be attained 
through increased standardization, and re- 
quire considerable capital expenditure. 
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They are productive of savings and an in- 
creased net revenue only after several 
years, and the full measure of economy in 
standardized rolling stock can be obtained 
in finality only after the life of the older 
stock has expired in, say, thirty years. 
“Consolidation is a strong medicine, it 
is prone to create a temporary setback and 
local pains, due chiefly to loss of morale, 
unless handled with extreme care. Much 
has been said of late in hearings before the 
Interstate Commerce Commission of the 
need of systems balanced in power and 


financial strength; such arguments should 
carry no weight whatever. The trade of 
a country is not static, it rises and falls 
in different areas, as do industries them- 
selves. Whatever may be the most careful 
plans of legislators, no prophecy will pre- 
vent a strong line from becoming a weak 
one if its volume of traffic decreases, but 
against such changes, ordained by the fates, 
it is possible for men at any rate to adopt 
consolidation as one means of spreading, 
as insurance does, the burdens of depres- 
sions in trade.” —J. 





The Next Step Ahead in Electrifying 
Our Steam Railroads 


LECTRIFICATION of our railroads is 

beginning to get out of its swad- 
dling clothes and is about to walk 
about in boys’ garments, is the opinion 
of Kent T. Healy, Assistant Professor 
of Transportation, Yale University, and 
former inspector and cost engineer of 
the New York, New Haven & Hartford 
Railroad, whose book “Electrification 
of Steam Railroads” is just off the 
presses. 

This book is a technical treatise on 
the subject combining, as the publish- 
ers say, the description of the physical 
characteristics of the elements of elec- 
trification with the analysis of economic 
problems and the operating perform- 
ance of both electrification and electric 
operation. Emphasis has been placed 
on power supply contracts, overhead 
distribution systems, and economic data 
as these elements have not been cov- 
ered in detail in other works. 

In his introduction to the subject the 
author says: 

“Electrification of steam railroads has 
come as a recent development in the field 
of transportation. Like many other de- 
velopments or inventions, its use in the 
developmental stages has been possible 
only to the wealthy. This was the case in 
the early days of automobiles, before 
standardization had come in to give the 
purchaser reasonably priced machines, the 
usefulness and value of which were as- 
sured. Only the rich could afford to pay 
the price and experiment with various 
types. Similarly, in electrification, with the 
lack of standardization and the uncertain- 
ties of the results of operation, only such 


conditions as traffic congestion in terminals, 
tunnels, and grades, exorbitant coal cost, 
or legal or industrial compulsion, where 
the alternatives were prohibitive in cost, 
have brought about the use of electric 
traction. During this period, electrifica- 
tion has been mainly an engineering prob- 
lem of development, with experimentation 
as to systems, methods, and apparatus. 
Electrification is slowly getting out of this 
early stage, characteristic of any develop- 
ment, into a stable, standardized stage 
which must come before general applica- 
tion will be undertaken under ordinary 
conditions of transportation. 

“This second stage is one of engineering 
refinement toward lowering costs, rather 
than development. Experience is being ac- 
cumulated, refinements are being made, and 
reliable guarantees of performance are be- 
ginning to be possible.” 


The book contains a careful discus- 
sion of the practical problems of elec- 
trification from managerial, mechanical, 
and engineering standpoints. There is, 
for example, a chapter on power con- 
tracts in which the railroad and power 
company points of view are set forth 
together with the various considerations 
which enter into the making of such con- 
tracts. The author goes sufficiently in- 
to detail to give summaries or excerpts 
from actual contracts covering the sub- 
ject. Separate chapters are devoted to 
the various technical problems and the 
concluding chapter of the book is on the 
“Organization of Personnel For Elec- 
tric Operation.” 


ELECTRIFICATION OF STEAM Rariroaps. By 
Kent T. Healy, New York: McGraw-Hill 
Book Company, 1929. 


426 








PUBLIC UTILITIES FORTNIGHTLY 
The Battle of Men With Machines 


HE pessimistic views of those who 

think that machinery is destroy- 
ing the best in civilization and the opti- 
mistic views of those who can see noth- 
ing but good in the development of 
machinery are weighed and analyzed, 
and conclusions are drawn by Stuart 
Chase in his surprisingly interesting 
volume “Men and Machines.” 

The history, the anatomy, and the 
effect of machinery are treated from a 
new and human viewpoint; the reader 
is surprised by the readable story pro- 
duced by the author, and built up 
about a subject which ordinarily seems 
technical and difficult to understand. 


HE book opens with a picture of 

modern daily life and its constant 
contacts with all sorts of mechanisms— 
contacts that begin with the alarm 
clock that awakes the sleeper in the 
morning and end with the time when 
he dances to the strains of a machine 
which runs a steel needle over a cor- 
rugated rubber disc. In the interval he 
has inserted a piece of leather in the 
rollers of a piece of mechanism, moved 
it briskly up and down, and proceed- 
ed to scrape his face with it. He has 
turned various faucets and a mixing 
valve, and a nickel dial studded with 
little holes has showered him with 
water. He has used miscellaneous 
household appliances, has gone to the 
garage and by proper and sometimes 
prolonged manipulations started ex- 
plosions in six cylinders of an internal 
combustion engine; has viewed steam- 
boats on the river, steam shovels on a 
real estate development, a traveling 
crane on a coal dock, or a file of motor 
cars on the street. Various mechanical 
noises greet him as he steps into his 
office after being shot vertically towards 
the roof of the office building by a ma- 
chine. 

The magnified power of man when he 
uses machinery is brought forcibly to 
our attention by the example of magni- 
fying the eye a million times by the use 
of the telescope; the picking up of the 


vibrations of a woman singing in an- 
other continent on the radio; the laying 
down of two hundred thousand words 
in the time it takes to write fifty words 
by hand. The author goes on: 


“With his back he can sustain perhaps 
one thousand pounds and carry half that 
weight for a short distance. With the elec- 
trical controls of a traveling crane he can 
lift four hundred and thirty tons and carry 
it as far as the mechanism extends. With 
his fist he can perhaps knock down a man; 
with a steam hammer he can crush a three- 
foot bar of steel as though it were soft 
clay. He picks up a stone and throws it a 
few hundred feet at most; he presses a 
button on a siege gun and throws a ton 
of metal sixty miles.” 


T HE history of machinery presents 
itself to us like a romance. We 
envisage the hydraulic machinery of 
the ancient Egyptians ; their wheel and 
wagon; their crank drill; their levers 
and planes for lifting great monolithic 
blocks ; and their water wheel. We are 
reminded that Aristotle mentions the 
lever and balance-weight, the beam 
scale, tongs, wedges, crank and axle, 
roller, wheel and pulley, pulley blocks, 
potter’s wheel, catapult, and toothed 
wheel. 

The beginnings of science in the mid- 
dle ages, the invention of clocks, and 
the multitudinous mechanisms invented 
and constructed by Leonardo; the de- 
velopment of the steam engine; the 
industrial revolution in England; the 
iron age; the age of steam; the coal 
age; and the machine age,—all of these 
pass before us as we follow the author 
through his pages. Mass production 
and the great leap forward of indus- 
try from hand tending to the complete- 
ly automatic are described, and the 
author clearly and interestingly shows 
the effect of this modern industrial 
growth upon the workers. 


HAT machines affect us generally 
to the greatest degree? The ma- 
chines related to public utilities stand 
near the head of the list. After clocks 
and watches, Mr. Chase lists automo 
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biles, locomotives, trolley cars, and 
boats. Then follow telephones, and a 
little lower down we come across elec- 
tric lights—just ahead of those instru- 
ments of torture known as dentist 
drills. 

The author has listed seventy odd 
machines, or “machine clusters,” 
grouped according to their effect upon 
us as “behaving organisms,” grouped 
according to their effect generally and 
their effect upon special groups of peo- 
ple. He then says: 


“We are, depending upon our jobs, con- 
tinually seeing them, hearing them, smell- 
ing them, touching them, feeling them, 
steering them, riding upon them, oiling 
them, feeding them, and generally bump- 
ing into them. In the course of a year, 
about 50,000 of us are killed in the process 
of bumping, and some millions of us in- 
jured, but at the same time they save us 
an incalculable number of steps, and an 
incalculable amount of dull, hard work. 
Generally speaking, these same machines 
dominate all Western civilization. They 
are now proliferating in Japan; expanding 
in Russia, Turkey, even in China. 

“While it is impossible to count all the 
common machines, the list itself, includ- 
ing the items which can be counted, makes 
it evident that a tremendous mass of metal 
is forever around us. A wall, which grows 
higher every day. But that it imprisons 
the majority of us tightly is not even open 
to question. It certainly does not, and 
cannot, for decades to come. It is far too 
low a wall not to be readily jumped over. 
If my direct contact with machinery does 
not exceed two hours a day, the average 
for all my fellow countrymen is probably 
even less. For children and housewives it 
is most certainly less. For farmers, store- 
keepers, office workers (except typists and 
calculating machine operators), profes- 
sional workers, and the bulk of unskilled 
construction and transportation workers, it 
is presumably about the same; leaving a 
higher ratio only in the case of factory 
employees, and certain groups, largely 
skilled, among the transportation, mine, 
and construction workers. If I am not 
psychologically undone by contact with my 
quota, it stands to reason that most peo- 
ple will not be undone. The evil effect, if 
any, must come in that relatively small 
fraction of the population which confronts 
machinery for two, five, eight hours a day 
—textile operatives, men on the assembly 
belt, locomotive firemen, taxicab drivers, 
derrickmen, steel workers. For the rest of 
us, contacts are casual and temporary. We 
are bound to no rigorous machine rhythm; 


we use a device as it serves our turn, only 
to drop it again.” 


FTER a summary of the classes of 
F esencn with machinery we are in- 
formed that the fact of operating a 
powerful machine with full responsi- 
bility for its control, far from being a 
monotonous, depressing, soul-destroy- 
ing job, is, as a rule, precisely the op- 
posite. It tends to expand the ego, 
establish self-confidence, break down 
inhibitions, keep one out of a rut. 
Among the vast array of improved 
activities coming from machines we are 
informed that the telephone, particular- 
ly on party lines, has done much to 
extend the area of gossip; that in re- 
spect to mating, we have matriculated 
from park benches to parked motors; 
that ladies who slept in the minor agony 
of curl papers night after night now 
get it over in the one great agony of a 
permanent wave; and that a new meth- 
od has been invented to inculcate for- 
eign languages by feeding the patient’s 
subconscious process while he sleeps by 
means of earphones attached to a vic- 
trola. But 


“In respect to eating, we still sit at table 
and consume much the same sort of foods 
with the same implements. By virtue of 
machinery we have the priceless boon of 
the tin can, which gives us a greater va- 
riety of softer and less succulent material, 
but the process of eating itself is little 
changed. No machines grace the table, 
save an occasional electric toaster or coffee 
percolator; courses do not come smoking 
from the kitchen on endless belts; no au- 
tomatic stokers displace knives and forks; 
and despite much talk at the annual con- 
ventions of learned chemical societies 
(moderately ridiculous talk it is), no syn- 
thetic laboratory mixtures have yet ap- 
peared in any quantity to atrophy the 
muscles of our jaws.” 


se balance sheet is presented, 
showing on the one hand the ef- 
fects of machinery which are manifest- 
ly good. Arrayed against these are the 
effects manifestly evil; and then we see 
the effects which have both good and 
evil. The author concludes: 

“The machine of itself brings certain 


dangers and certain benefits. To my mind 
the latter outweigh the former. The ma- 
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chine as currently utilized brings a whole 
train of additional dangers with no cor- 
responding benefits, save a possible ex- 
pansion in the invention rate. When the 
two black lists are added together, the dan- 
gers outweigh the benefits. If, however, 
current usage can be modified to give the 
machine the maximum chance to prove its 
worth, the scale comes heavily down on the 
plus side. Russia has a chance to apply 
such modification, but she has not much 
in the way of a technical plant to apply 
it upon. Other nations, particularly the 
United States, have the technical plant, but 


very little desire to modify it on the part 
of those who are in a position to bring 
about the necessary adjustments. 

“But most important of all, granting all 
the will in the world, is a functional 
control possible; is the human brain capa- 
ble of directing the billion horses so that 
they shall not constantly break into wild 
stampedes ?” 

—E. N. 


Men AND Macuines. By Stuart Chase. 
New York: Macmillan Company. 354 
pages. 1929. $2.50. 
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Current Trends in 
Street Railway Regulation 


@ Here is a very entertaining analysis of the important 
developments in street railway regulation during the last 
twelve months as published in Public Utilities Reports. 


@ Besides pointing out the significance of these decisions, Mr. 
Welch makes some interesting inferences and observations on 
the trend of regulation as affecting this important industry. 


By FRANCIS X. WELCH 


TREET railways have been under 
S governmental regulation almost 
since their inception as a prac- 
tical commercial enterprise. Born in 
an era of franchise wrangling and 
political maneuvering by its burly 
ancestor, the horse car business, this 
industry has grown and lived to run 
the gauntlet of all forms of regula- 
tion — open competition, franchise 
rate making, statutory rate making, 
and now Commission rate making. 
But never in all of its forty years 
of active life has the street railway 
industry as a whole come upon more 
critical times. Never in all of its 
forty years of active life has the street 
railway industry’s destiny become so 
bound up with and dependent upon 
efficient regulation. Today it is faced 
with the grave problem of adjusting 
itself to an automobile age. That ad- 
justment means the abandonment and 
motorization of certain routes, speed- 
ing up, improving, and economizing 
existing traction service on other 
routes, courageous expansion, and in 


some cases the absorption of com- 
petitive bus lines. That it will suc- 
ceed in this adjustment and arise 
triumphant and more prosperous 
from this crisis as it has done in past 
years from lesser pitfalls depends in 
great measure upon judicious regula- 
tion. 

The industry must be protected 
from unwarranted motor competition 
until it completes this adjustment. 
That the majority of State Commis- 
sions recognize this truth is easily 
borne out by the decisions of the past 
twelve months showing the willing- 
ness of most of the regulatory bodies 
to play the role of Horatius at the 
bridge, providing the particular com- 
panies involved are willing to do their 
share in the way of adequate service 
at reasonable rates. The Commis- 
sions seem almost unanimously of the 
opinion that an established and stable 
industry can better serve public inter- 
ests on a large scale, whether over 
steel rails or on rubber tires. Hence 
a large number of cases in which the 
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Commissions have refused to sacrifice 
to rate cutting, and, in some instances, 
to fly-by-night independent motor 
competition. 

One indication of the current im- 
portance of regulation in the affairs 
of the street railway industry is the 
unusual amount of important de- 
cisions by the regulatory bodies and 
the courts reported since the middle 
of 1928 up to the present time. What 
other year records such important 
controversies as the Interborough 
and Dry Dock cases in New York 
city, the United Railways case in Bal- 
timore, the consolidation proceedings 
in Washington, D. C., the franchise 
decision from Decatur, Georgia, the 
abandonment of service in Helena, 
Montana, and a host of other land- 
mark developments of street railway 
regulation? This abnormal legal ac- 
tivity itself betrays a tensity in the 
regulatory atmosphere that might well 
be taken for a symptom of grave 
economic adjustment. 


HILE in point of general inter- 

est it is probably overshadowed 
by the Interborough decision, the vic- 
tory of Decatur, Georgia, over the 
Georgia Power Company probably 
has a significance equal to the transit 
troubles of New York city. The city 
of Decatur decided to pave the streets 
in 1925. The railway company, oper- 
ating under a 5-cent franchise, noti- 
fied the city that unless it were re- 
lieved of the paving obligations, it 
would be willing to surrender its 
franchise. The city refused the offer. 
When the company attempted to 
make a formal surrender of fran- 
chise and tear up its tracks two 
months later, the city took steps to 


stop it by court action. The supreme 
court of Georgia, upholding the city, 
decided that the franchise was a valid 
contract from which the company 
could not be released. The fact that 
the contract may be unfavorable to 
the company did not, in the opinion 
of the court, make any difference.* 

Another important decision unfav- 
orable to a street railway company 
and involving also a franchise con- 
tract was registered during the past 
year by the highest court of Connec- 
ticut. The controversy arose when 
the city of Hartford sued to obtain 
specific performance of the franchise 
which it had granted to the Connecti- 
cut Street Railway Company. A 
provision of the contract required the 
payment of 2 per cent gross receipts 
earnings to the city as a “considera- 
tion” for its consent to said construc- 
tion. Here again the court refused 
to interfere with the “bargain” which 
the utility had made with the city. 

Both of these decisions plainly 
show how badly a street railway 
company may fare in the absence of 
Commission regulation or where 
Commission regulation has been pre- 
vented by a franchise agreement. It 
is quite likely that in both of these 
cases a Commission having power to 
do so would have dealt more liberally 
with the company. The courts, of 
course, were bound by the contractual 
obligations of the franchises which 
they were powerless to impair. 


N Illinois we find that Chicago has 
been having transit problems just 
as New York, Baltimore, and Wash- 
ington. While this great metro- 





*Georgia Power Co. v. Decatur, P.U.R. 
1929B, 461. 
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politan metropolis has been rapidly 
expanding its residential section, its 
business sectors remain concentrated 
about “the Loop.” The result is traf- 
fic congestion. With practically all 
transportation facilities loaded with 
workers bound for a common desti- 
nation (very frequently over a com- 
mon track), there is small wonder 
that Chicago has a staggering daily 
transportation problem. 

On May 8, 1928, the Illinois Com- 
mission, in granting a certificate of 
convenience and necessity to an inde- 
pendent motor coach line to operate 
in a new residential section, held that 
a new and increasing population in a 
section of the city adjacent to an al- 
ready overcrowded street-car system 
requires added transportation. This 
demand can best be met, according 
to the Commission, by a new and ad- 
ditional artery of transit such as an 
independent motor coach line direct 
to the business center over a route 
avoiding as much as possible con- 
gested traffic intersections. This 
holding was practically in answer to 
a rival suggestion of the Chicago 
Railways Company for authority to 
establish a feeder-bus system to take 
care of the increasing new business. 
The Commission pointed out that the 
addition of more street cars during 
rush hours to relieve overloading was 
impossible from the view of practical 
operation since the maximum of use 
was already being made of tracks at 
certain intersections. Added cars 
would only increase the congestion 
and add to the number of cars backed 
up because of inability to get across 
intersections.* 





*Re Chicago Motor Coach Co. P.U.R. 
1928D, 656. 


Since this decision the question of 
the jurisdiction of the Illinois Com- 
mission to award certificates to bus 
companies to operate over the streets 
of Chicago without the consent of the 
city has received serious attention. 
The latest word from the supreme 
court of the state on this matter 
would seem to be that the Commis- 
sion has such jurisdiction. But more 
litigation is expected before the ques- 
tion is finally settled, especially in 
view of the present controversy over 
the renewal of the street railway 
company’s franchise to operate in the 
city of Chicago. 


| ger ppnner the most interesting of 
all regulatory decisions affecting 
street railways during the past year 
concerns the Indianapolis Street 
Railway Company. Some time ago a 
certain group of patrons of the East 
Washington street line submitted a 
rather novel proposal to speed up 
service on that line. The idea was 
to apportion cars running along the 
route as nearly as possible into three 
equal groups. Each car in any group 
was to be marked with an emblem of 
its group such as a red diamond, a 
green oblong, or a black circle, desig- 
nating the three respective groups. 
Then a post at each stop along the 
route was to be marked with one of 
such emblems in exact rotation. Ac- 
cording to this plan, in order for any- 
one to get off at a red diamond stop, 
he would have to board a car bear- 
ing that emblem. If you were in a 
hurry, you might board a car bear- 
ing either of the other emblems and 
get off one stop either west or east 
of your own stop and walk the differ- 
ence. 
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The Indiana Commission disap- 
proved of the plan but the street rail- 
way company, in the interest of 
smooth public relations, asked per- 
mission of the Commission to take a 
referendum among its patrons. This 
was permitted and an election was 
conducted on a certain day. Out of 
a total of 4,645 votes cast, there was 
a majority against the skip-stop plan 
of 1,131. 

This little incident in Indiana 
should be of special interest to street 
railway officials concerned with im- 
proving good public relations in their 
companies. If the Indianapolis Com- 
pany had availed itself of the Com- 
mission’s decision disapproving of 
this impractical skip-stop plan, the 
dissatisfied advocates of the plan 
might very likely have preached the 
gospel of discord among the other 
patrons. Now there can be no doubt 
of the result and the company is re- 
lieved of any responsibility. 


a= that has probably received 
more attention than any other 
during the past year in the regulation 
of street railways is the so-called 
“point of diminishing return.” 
There are instances where some utili- 
ties have been unable to earn a fair 
return no matter how much their 
rates may be increased. As one Com- 
missioner put it: “The Commission 
can regulate rates but it cannot regu- 
late the law of economics.” This has 
unfortunately been true in the case of 
certain street railway companies. In 
many instances the companies, them- 
selves, have recognized this point and 
have refused to ask for rate increases 
that would give them, on paper at 
least, more revenue. 


The Louisiana Commission, this 
thought in mind, refused to allow a 
straight cash fare of 10 cents pro- 
posed by the Shreveport Railway. 

To utilities in such a situation a 
rate increase might often do more 
harm than good, decreasing the reve- 
nue yet available by driving away the 
consumers continuing to take the 
service. Such a utility is sometimes 
said to have reached the “point of 
diminishing return.” This simply 
means the inability of the particular 
business, utility, or otherwise, to cope 
with adverse economic conditions. 

In some states the Commissions 
have left the question whether or not 
the point of diminishing return has 
been reached with the utility’s man- 
agement. The reason justifying this 
policy is that the managers of the 
utility would be the first to know 
whether a rate increase would do it 
any good and would be the last to 
ask for it if it would do it any 
harm. As long as a utility can prove 
its inability to make a fair return on 
existing rates, such Commissions will 
grant rate increases as a matter of 
right. Whether the increase is eco- 
nomically ill-advised is up to the com- 
pany’s good sense. 


N other states, however, the Com- 

missions have a different policy. 
Public service is so important to the 
public that its continuance should not 
be jeopardized by ill-advised although 
well-meant rate experiments. Such 
has been the policy, for example, of 
the Maryland Commission. In the 
rather well-known proceeding of the 
Baltimore Street Railway for a 10- 
cent fare, the Maryland Commission 
practically said to the utility: 
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“If your business were in a good 
healthy condition, no doubt you 
would be entitled to an 8 per cent 
return, but you can’t have 8 per cent 
no matter what rate you charge. We 
have studied your business and find 
that the most you can make and still 
keep your remaining business intact 
is about 6.26 per cent. If we let you 
charge a 10-cent fare, you will ruin 
what is left of it by driving away 
those who still use the service. If 
you once ruin it, we may have to let 
you discontinue it. Therefore, we 
will not let you ruin it, but instead, 
we order you to modify your increase 
to produce about 6.26 per cent.” 

The Maryland court of appeals 
sustained this view of the Commis- 
sion after it had been reversed by an 
intermediate court. 

In this proceeding,* Chairman 
West, of the Maryland Commission, 
made a statement that the day of 
street car riding for pleasure is gone 
forever, and further stated that no 
street railway company in the eastern 
United States was known to be earn- 
ing much if any more than 6 per cent 
return. 

There have been other cases where 
a street car company, among other 
things, was required by its franchise 
to pave the entire roadway, sprinkle 
streets, build drains, bridges, fences, 
and to install electric lights, but Bal- 
timore appears to be the only city 
which gives the street car riders the 
honor of maintaining its parks. Since 
this tax was imposed by the legisla- 
ture the Commission was unable to 
grant any relief from it. 

The net result of the Baltimore 





*Re United R. & Electric Co. P.U.R. 
1928C, 604. 


company’s fight for a 10-cent fare 
might properly be summarized as a 
draw, the company losing its conten- 
tion that an 8 per cent return was 
necessary but succeeding in its plea 
for more liberal valuation than that 
allowed by the Commission. The in- 
creased valuation was effected when 
the highest court, in reversing the 
Commission, decided that deprecia- 
tion should be based on reproduction 
cost value rather than original cost. 
Other states disagreed with this hold- 


ing. 


N Maine, a petition of the Portland 
Railway Company to operate 

motor busses as substitute service on 
certain portions of a street railway 
system was dismissed. The Maine 
Commission ruled that before au- 
thorization of the abandonment of a 
portion of a city’s track system is 
given, necessity for such measure 
must be substantiated by evidence 
showing that all reasonable measures 
have been exhausted which might pre- 
serve rail service and that there are 
no other lines less remunerative and 
less to be desired from a practical 
economic viewpoint. 

Speaking of abandonment, the pe- 
tition of the Helena Electric Railway 
Company to abandon its entire trans- 
portation service in the city of Hel- 
ena, Montana, which was approved 
by the Commission of that state, is 
of considerable importance. The 
Commission held that to compel a 
street railway company to operate a 
system at a loss or to give up its sal- 
vage value would be to take its prop- 
erty without just compensation, which 
is a part of due process of law. 

In somewhat of a different spirit 
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Here Are Three Conclusions from a Study of a Year 
of Street Railway Regulation: 


“There seems to be a marked tendency on the part of the Com- 
missions to shield street railways from unwarranted competition 


by motor carriers.” 


“Companies situated in states having full powered regulatory 
Commissions seem to have fared much better than those subject 


to direct legislative control.” 


“Regulatory bodies have proven universally sympathetic with the 
current difficulties of street railway companies and are aiding 
them whenever possible in their struggle to adjust themselves to 


the age of the automobile.” 





from the Decatur, Georgia, case al- 
ready mentioned, the Montana Com- 
mission ruled that the terms of an 
original franchise continuing to gov- 
ern the use of streets by a railway 
company did not give rise to any obli- 
gation on the part of the company to 
operate its system at a loss where 
there was nothing in the franchise but 
a permissive charter. The Commis- 
sion moreover refused to direct the 
abandoning company to repave or 
or even to resurface the streets, after 
moving its tracks, to conform with 
the rest of the street area, but permit- 
ted the utility to withdraw its prop- 
erty upon leaving the streets, avenues, 
and highways in a reasonably good 
condition of repair. 

From New Jersey comes a ruling 
by the Board of that state that the 
law does not authorize it to order the 
installation of additional equipment 
by street railways, such as the main- 
tenance of a waiting room or termi- 
nal unless the business and revenues 
justify the expenditure for such pur- 
pose. 


oo to a decision of the 
United States Supreme Court, 


the nickel fare in New York city ap- 
pears safe for a while. The facts of 
this case are quite complicated. The 
Interborough Rapid Transit Com- 
pany operates both elevated and sub- 
way lines in the city of New York. 
The subways were built at different 
times under three contracts between 
the city and the Interborough Com- 
pany. These contracts all provided 
for 5-cent fare but two of them were 
executed before 1902 and the third 
in 1913. The original Public Serv- 
ice Commission Law requiring the 
Commission to fix reasonable utility 
rates was passed in 1907. 

It was the contention of the com- 
panies that the Public Service Com- 
mission Law abrogated the 5-cent 
provision in the subway contracts and 
required the Commission to fix rea- 
sonable railway fares, but the Trans- 
it Commission, on the other hand, 
took the position that it had no au- 
thority to change the contract rate. 
The Supreme Court held that the 
company should have first exhausted 
the remedy provided by the New 
York laws and that Federal aid could 
not be invoked unless it were shown 
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that the Commission had taken or 
was about to take some improper 
action with respect to the application 
of the company for increased rates. 

What appears to be the principal 
topic of discussion now is, what will 
finally be done about the transit 
problem in New York city? Is the 
convenience of the nickel fare worth 
putting the balance on a tax bill? 
This is Father Knickerbocker’s big 
question. Anyway it is all very pleas- 
ant for visitors to the city. 

Before leaving New York state 
mention should also be made of the 
move by the surface lines in New 
York city for a 7-cent fare. The 
filed tariffs were rejected by the 
Transit Commission as illegal. This 
was regarded as practically a test case 
for the surface lines in their fight to 
obtain fare increases. 


ee Pennsylvania came an im- 
portant ruling by the Commission 
of that state that the question of what 
line or portion of line a transporta- 
tion company should abandon pri- 
marily belongs to the company, and 
unless the judgment of the manage- 
ment conflicts with public welfare, 
the Commission is not justified in set- 
ting it aside. 

The Pennsylvania Commission also 
refused to determine the conditions 
upon which a street railway’s striking 
employees should return to work. As 
a result of this important ruling a 
complaint against discontinuance of 
street railway service was dismissed 
for lack of jurisdiction where the 
utility showed that it was unable to 
operate its cars by reason of the fail- 
ure of striking employees to return to 
work. 


In South Carolina, the United 
States Circuit Court of Appeals ruled 
that a street railway company was in 
the same position as a railroad as far 
as provisions of the Federal Bank- 
ruptcy Act were concerned. This act 
forbids railroads to take advantage 
of the act. According to the courts, 
to compel the winding up, with sum- 
mary methods contemplating in bank- 
ruptcy, of the affairs of a street rail- 
way company would cause great 
financial loss to creditors and serious 
inconvenience to the public by reason 
of the cessation of service. 


ee the above cases there were 
important rate victories for 
street railway companies in Minne- 
sota, Missouri, Pennsylvania, Ten- 
nessee, and Wisconsin. The United 
Railways Companies of St. Louis 
were particularly successful in their 
rate petition involving a valuation of 
properties at $66,000,000. 
Summarizing these decisions, there 
seems to be a marked tendency on 
the part of the Commissions to 
shield street railways from unwar- 
ranted competition by motor carriers. 
Furthermore, companies situated in 
states having full powered regulatory 
Commissions seem to have fared 
much better than those subject to di- 
rect legislative control. Finally, there 
is a tendency on the part of some 
Commissions to limit earnings of 
street railway companies to a point 
below that of “diminishing return.” 
Regulatory bodies have proven uni- 
versally sympathetic with the current 
difficulties of street railway companies 
and are aiding them whenever possi- 
ble in their struggle to adjust them- 
selves to the age of the automobile. 
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“That Reminds Me—” 


First Aids to the Railway Man Who Is 


Unexpectedly Called 


Conpucror: “Can’t you see the sign, ‘No 
Smoking’ ?” 

PassENcER: “Sure, that’s plain enough. 
But there are so many dippy signs here. One 
says, ‘Wear Brown’s Corsets.’ So I ain't 
paying attention at any of them!” 


> 


The train suddenly came to a grinding stop, 
which made the passengers jump. “What 
has happened, conductor?” cried a nervous 
old lady. 

“Nothing much, we just ran over a cow.” 

“Why—was it on the track?” 

“No, we chased it into a barn!”—Colgate 
Banter. 


¥ 


A man was walking along the railway 
tracks and passed another going the other 
way 

oT am looking for the president of this 
road,” said the first man. “Do you know 
where I will find him?” 

“Well,” replied the other, “you are on his 
tracks.” 


> 


Sue: “E’s so romantic! Whenever he 
speaks to me he always starts, ‘Fair lady.’” 

He: “Oh, that’s from force of habit. He 
used to be a street car conductor.”—Memphis 
Tri-Service News. 


7” 


Hingsten, much in love with his girl 
friend, entered a crowded street car one 
night. 

“Do you think we can squeeze in here?” 
he asked, looking at her blushing face. 

“Don’t you think, dear, we had better wait 
until we get home?” was her embarrassed 
reply. 


- 


“Now that your little boy is going to 
school,” cooed the persuasive book agent, 
“you should buy him an encyclopedia.” 

“Nothing doing,” replied Mrs. Brown, 
“let the little rascal walk or ride the street 
cars the way I did.”—Courtesy and Service. 


Upon for a Speech 


The street car conductor’s change was 
running short. A young mother, with her 
baby in her lap, handed him a half dollar. 

Conpuctor: “Is that the smallest you’ve 
got?” 

Younc MorHer: “Well, I’ve only been 
married a year.” 


¥ 


Lapy—Conductor where do I transfer? 

Conpuctor—Where are you going, please? 

Lapy—None of your business where I’m 
going !—Louisville Trolley Topics. 


* 


Conpuctor: How old is your little boy? 

Fonp MorHeErR: Four. 

Conpuctor: How old are you, my little 
man? 

Boy: Four 

Conpuctor: Well, I’ll ride him free this 
time, but when he grows up he'll be either 
a liar or a giant. 


* 


Fire: What is the difference between a 
trolley car and an orchestra? 

Fror: I donno. 

Fir: A trolley car is run by a motor- 
man and an orchestra by a conductor. 


* 
“Have you a town car?” 
“Yes, three of them.” 


“What kind?” 
“Uptown, downtown, and crosstown.” 


¥ 


Ero: “How’d you git along ridin’ in them 
thar sleeping cars when you took your trip?” 
Sim: “Got along all right but I caught 
a colored feller tryin’ to sneak away my 
boots an’ made ’him bring ’em right back.” 


* 


“What has become of the locomotive and 
train of cars I gave you for Christmas?” 
asked father. 

“All smashed up,” replied the boy. “We 
have been playing government ownership.” 
—The Kablegram. 
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The express had not been living up to its 
reputation. First it would go forward fifty 
yards or so, then back, then stand still, puf- 
fing uncertainly, and then begin the same 
things all over again. At last one of the 
travelers called the British guard. 

“What’s the matter with this train?” he 
demanded. “Backing up and jerking forward 
in this way.” 

“It’s quite all right, sir,” the guard assured 
him. “I think the engine driver is teaching 
his wife to drive.” 








A green brakeman on a mountain railroad 
was making his first trip up. They were 
going up a very steep grade, and with un- 
usual difficulty the engineer succeeded in 
reaching the top. At the station, looking out 
of his cab, the engineer saw the new brake- 
man, and with a sigh of relief, said: 

“I tell you, my lad, we had a job getting 
up here, didn’t we?” 

“You bet your life!” said the new brake- 
man. “And if I hadn’t put on the brakes 
when we started we’d have slipped back.” 





Tue Passencenr in tHe Van—Iot is this ’ere traffic problem 


the papers is always gassin’ about, Bill? 
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The March of Events 





Glacier Park Convention 


Enlargement of Federal Jurisdiction and Other Topics 
Discussed by State Commissions 


the National Association of Railroad 

and Utilities Commissioners held a 
very interesting and successful meeting in 
Glacier Park, Montana, on August 27, 28, 
29, and 30, 1929. A year ago some of the 
members of the Association were fearful 
that on account of the time of year and the 
distance from the Atlantic Seaboard of the 
meeting place, the Glacier Park convention 
might not be well attended. These apprehen- 
sions were entirely groundless for the result 
showed the largest attendance of any conven- 
tion ever held by the Association. The regis- 
tration disclosed about 300 delegates, rela- 
tives, and guests—100 more than the previous 
record. 

It was a source of regret to all of the dele- 
gates that Hon. Lewis E. Gettle, president 
of the Association, was unable to attend on 
account of his health. The first vice-presi- 
dent, Hon. Charles Webster, of Iowa, pre- 
sided in his place. 

The Association was the guest of the 
Board of Railroad Commissioners of Mon- 
tana, consisting of Lee Dennis, Chairman, 
Daniel Boyle and Leonard Young, Commis- 
sioners. Never were more perfect arrange- 
ments made for the convention and never 
was the program of entertainment more sat- 
isfactory than the Montana Commission of- 
fered. Mr. Dennis welcomed the convention 
on the first day in an address which bristled 
with information as to the resources and at- 
tractions of the great state of Montana. His 
welcome was seconded by an address by Hon. 
Frank Hazelbaker, Lieutenant Governor of 
Montana, speaking for Governor Erickson, 
who was unable to be present on the open- 
ing day. Later in the session, however, Gov- 
ernor Erickson delivered an address. 


T te Forty-first Annual Convention of 


or the first time in the history of the 

Association music had its place on the 
official program. Miss Hazel McLaughlin, 
cashier of the Montana Commission, who has 
a most sympathetic and appealing voice, sang 
several selections, and a male quartet of the 
Montana Power Company supplemented her 
efforts. The delegates received this inno- 


vation most enthusiastically and insisted upon 
numerous encores. The result was that each 
session was either opened or closed with 
music. 

Out of 47 states having regulating Com- 
missions, the roll call showed 38 represented. 
On account of the attractiveness of the meet- 
ing place, many of the delegates were accom- 
panied by their wives and families. 

Among the delegates present were three 
members of the Interstate Commerce Com- 
mission, namely, Hon. E. I. Lewis, Chair- 
man, Hon. Frank McManamy and Hon. 
Claude R. Porter, members. Chairman Lewis 
entertained the convention at one of the 
evening sessions by an address upon the de- 
velopment of transportation in the United 
States, illustrated by moving pictures. Com- 
missioner Frank McManamy contributed a 
very interesting and valuable report from 
the Committee on Railroad Grade Crossings, 
Elimination and Protection. 


HE question of the enlargement of Fed- 

eral jurisdiction at the expense of the 
states was made the subject of a round table 
discussion. Hon. Adolph Kanneberg, of the 
Wisconsin Commission, presided and ad- 
dresses were made by Hon. Carl D. Jack- 
son, former president of the Association, 
Mr. William Haganagh, a prominent utility 
man of Chicago connected with the Byllesby 
Engineering Company, and others. 

The convention was notable in the num- 
ber and character of the special addresses 
delivered. Hon. Clyde M. Reed, Governor 
of Kansas, favored the convention with an 
exceedingly interesting address upon the con- 
dition of state regulation throughout the 
country. Mr. Ralph Budd, president of the 
Great Northern Railway Company, made a 
distinct contribution to transportation history 
with a very able paper upon the development 
of the Great Northern Railroad and other 
transcontinental railway lines. Mr. Marcus 

Wolff, editor of the Evening News of 
Newark, New Jersey, greatly interested the 
delegates with his speech on regulation from 
a newspaper standpoint. Major General John 
F, O’Ryan, former member of the Transit 
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Commission of New York city, spoke for 
nearly an hour on the development of avia- 
tion. Hon. George R. Lunn, member of the 
New York Public Service Commission, made 
an eloquent and interesting address, wholly 
extemporaneous, upon the alleged breakdown 
of public service regulation in the state of 
New York. Mr. William S. Leffler, of La- 
combe and Leffler, engineers of New York 
city, aroused general interest with his ad- 
dress, illustrated by charts, entitled “A Study 
of Prices for Domestic Electric Service.” 
Brief addresses also were delivered by Mr. 
E. S. Wilson, vice-president of the American 
Telephone & Telegraph Company, Hon. 
Alexander Forward, managing director of the 
American Gas Association, Mr. Mullaney, 
president of the same Association, Mr. S. E. 
Markel, of the bus division of the Ameri- 
can Automobile Association, and other repre- 
sentatives of the great public utility organi- 
zations of the country. 


4 y- reports of standing and special com- 
mittees were exceptionally interesting. 
Hon. Paul A. Walker, special counsel of the 
Oklahoma Commission, presented the report 
of the committee on Co-operation between 
Federal and State Commissions. Hon. 
Claude L. Draper, of Wyoming, offered the 
report from the Committee on Railroad 
Rates. Hon. Fred P. Woodruff, of Iowa, 
presented the report of the Committee on 
Valuation. Commissioner McManamy, of 
the Interstate Commerce Commission, read 
the report from the Committee on Railroad 
Grade Crossings, Elimination and Protection. 
Mr. Shaw, of Vermont, presented the report 
of the Committee on Public Utility Rates, 
and Hon. Frank P. Morgan, of Alabama, led 
the discussion. The general solicitor of the 
Association, Hon. John E. Benton, presented 
the report of the Special Committee on 
Motor Vehicle Legislation and Hon. Amos 
A. Betts, of Arizona (he was not present) 
contributed a very able report on Motor 
Vehicle Transportation. Hon. Fay Harding, 
of North Dakota, submitted the first report 
from the Special Committee on Air Trans- 
portation Regulation. 

One of the masterpieces of the convention 
was the report from the Committee on the 
Generation and Distribution of Electric 
Power, presented by its Chairman, Hon. 
Adolph Kanneberg, of Wisconsin. Mr. 
Kanneberg never does things by halves and 
in this report he gave the convention a most 
comprehensive description of the hydroelec- 
tric development of the country. Other re- 
ports presented were from the Committees 
on Intercorporate Relations, Hon. John 
Shaughnessy, of Nevada, Chairman; Uniform 
Regulatory Laws, Mr. Philip H. Porter, of 
Wisconsin, Chairman; Special Committee on 
Depreciation, Mr. W. M. Hammond, of IIli- 
nois, Chairman; Service of Public Utility 
Companies, Hon. Thomas E. McKay, of 


Utah, Chairman; Statistics and Accounts of 
Railroad Companies, Mr. R. Bitney, of 
Minnesota, Chairman; Publication of Com- 
missions’ Decisions, Mr. James B. Walker, 
of New York, Chairman. 


A» delegates and guests were enthusiastic 
over the program of entertainment pro- 
vided by the Board of Railroad Commission- 
ers of Montana, the Great Northern Railway, 
and the transportation and hotel companies 
of Glacier National Park. Not a day passed 
without some kind of special entertainment. 
In the evenings there were Indian dances at 
Many Glaciers Hotel, where the convention 
was held. The Black Feet Indians were 
present in their picturesque costumes and en- 
tertained the visitors with characteristic cere- 
monies. On one evening, Hon. Charles Web- 
ster, of Iowa, president, and Hon. Harvey H. 
Hannah, of Tennessee, first vice-president, 
were inducted into the Black Feet tribe. The 
Chief who performed the ceremony was Two 
Guns White Calf, a full blooded Indian 
whose well-known profile is found upon the 
nickel coins of the United States. Mr. Web- 
ster, who comes from the corn growing state 
of Iowa, was given an Indian name which 
translated means “Chief Tall Corn.” Mr. 
Hannah, who has a wealth of glossy black 
hair, was given a name which in English 
means “Chief Black Bull.” Mrs. John E. 
Benton, the wife of the general solicitor of 
the Association, was also adopted by the 
tribe and given a name which signifies in 
English “Princess Elk Woman.” 

During and after the convention, the dele- 
gates and guests were treated to horseback 
and automobile rides over the wonderful 
trails and roads through Glacier National 
Park. One trip was made to the Prince of 
Wales Hotel in Waterton Lake Parks in 
Canada. This hotel is located just beyond 
the Canadian boundary and about seventy- 
five miles from Many Glaciers Hotel. An- 
other trip was to St. Mary’s Lake and Going 
to the Sun Mountain. Another trip was by 
motor cars up the shore of Lake McDonald 
and up McDonald river to Logan Pass, over 
the famous Logan Pass Trail. The automo- 
bile road recently completed is constructed 
mainly in the sides of high mountains and 
climbs several thousand feet: in its course 
from Lake McDonald to Logan Pass. It 
afforded one of the grandest pieces of moun- 
tain scenery in the country. 


FFIcERS of the Association for the ensu- 

ing year were elected as _ follows: 
Charles Webster, of Iowa, President; Har- 
vey H. Hannah, of Tennessee, First Vice- 
President ; John J. Murphy, of South Dakota, 
Second Vice-President; John E. Benton, 
General Solicitor; James B. Walker, Secre- 
tary; Clyde S. Bailey, Assistant General 
Solicitor and Assistant Secretary. 

—James B. WALKER 
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California 


Sweeping Utility Rate Probe by 
Railroad Commission 


HAT is called by the newspapers “the 

most sweeping series of rate inquiries 
ty undertaken in California” was ordered 
by the Railroad Commission on August 29th. 
The charges of the Los Angeles Gas & Elec- 
tric Corporation, Southern Counties Gas 
Company, Associated Telephone Company, 
Roseville Telephone Company, and Modesto 
Gas Company are now to pass under the 
scrutiny of the regulating body. The rates 
of the Pacific Gas & Electric Company and 
the Great Western Power Company were al- 
ready under investigation as a result of a 
similar order. 

The Commission’s order was the result of 
recent hearings conducted by the Commis- 
sion on orders to twenty gas, electric, and 
telephone companies to show cause why their 
rates should not be investigated on the 
ground that their earnings are excessive. 
The Commission’s action is taken to mean 


that the utilities failed to give satisfactory 
explanations of their earnings. 

The companies cited have about 500,000 
consumers largely located in and about Los 
Angeles. The newspapers have been free 
in their prediction of a slash in rates. While 
the preliminary reports by Commission ex- 
perts are merely the basis for the investiga- 
tion, as the Commission is expected to de- 
termine the actual value and expenses of the 
utilities, the papers have already predicted 
rate cuts of $10,000,000 to $15,000,000 a year. 

Hearings in the matter of rates charged 
by the Pacific Gas & Electric Company were 
started on August 27th and were adjourned 
to October Ist. A hearing on the rates of 
the Great Western Power Company was 
scheduled for October 2nd. Preliminary re- 
ports had indicated that the Pacific Gas & 
Electric Company was earning 8.86 per cent 
and the Great Western Power Company was 
earning more than the 7 per cent, which the 
Commission established as adequate in the 
case of the Southern California Edison Com- 
pany. 


e 
District of Columbia 


Traction Hearing Postponed 


A* adjournment of the hearing in regard 
to local trolley fares was taken by the 
Commission on September 10th, to be re- 
sumed on October 7th. Important among the 
matters being considered, aside from the 
question of fares, are unification and merger. 

The merger plan of the transportation 


e 


companies submitted to the Commission and 
the Senate last year died in the Senate, and 
the traction companies have been reluctant 
to permit further discussion of unification 
or merger to hinder their plea for a 10-cent 
fare with four tickets for 30 cents. The 
Commission, however, has indicated that it 
wants to consider unification and merger of 
transportation facilities. 


Louisiana 


Can City Prevent One-man 
Car Operation? 


HE question whether the city of Shreve- 
port can lawfully interfere with the 
operation of one-man street cars was put up 
to E. Wayles Browne, special master, at a 
hearing in Federal Court on August 25th. 
The special master was to report his facts 
to Judge Ben C. Dawkins, who would ren- 
der a decision on the law. 
The Shreveport Railway Company at- 
tempted to show that the operation of two- 
man cars would mean virtually confiscation 
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of the trolley system, and that an ordinance 
of the city requiring two-man cars is uncon- 
stitutional. Witnesses for the company in- 
cluded experts who testified to the financial 
condition of the system and also street car 
officials from other cities. 

A similar controversy arose in Dayton, 
Ohio, a few years ago when an ordinance 
was passed requiring both motorman and 
conductor upon street cars. The Federal 
District Court held that the ordinance was 
unconstitutional because its purpose was to 
provide employment for a larger number of 
operators and only remotely for the purpose 
of promoting public health and safety. 
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Maine 


Power Export Bill Meets 
Defeat at Polls 


HE Maine voters on September 9th de- 

feated the Smith-Carlton measure, which 
would have permitted the export of surplus 
power from the state. This action affirms 
the adherence of the voters to the principle 
of the Fernald Law under which, for the 
past twenty years, the export of hydroelectric 


power from the state has been prevented. 

The export proposal was advocated and 
supported by Governor William Tudor 
Gardiner, former Governor Percival P. Bax- 
ter, the power companies, and others. 
Former Governor Ralph O. Brewster, who 
retired from office the first of this year, had 
opposed the measure in a speaking campaign 
through the state. Opposition was also 
massed against the export plan by several 
organizations in Maine. 


e 


Missouri 


Holding Company Acquires 
Control of Traction System 


HE City Utilities Company, a Delaware 
holding corporation, it is reported in the 
St. Louis Post-Dispatch, has acquired con- 
trol of the St. Louis Public Service Com- 
pany, which operates the local street rail- 
way system. It is said that the holding com- 
pany has acquired 384 per cent of the vot- 
ing stock. 
Commission authority to consummate this 
deal was granted last June after extensive 


hearings and over the protest of the city of 
St. Louis and a group of objecting stock- 
holders. The Commission decision was ap- 
pealed to the circuit court of Cole county, 
where it is now pending, but no further steps 
were taken to enjoin or suspend the carrying 
out of the sale of the stock. 

The North American Company and the J. 
K. Newman interests control the City Utili- 
ties Company. Thus the St. Louis Street 
Railway Company for the second time finds 
itself under the jurisdiction of the North 
American Company, which owned it when it 
went into a receivership. 


e 
Nevada 


Wholesale Rate to Utility 
Draws Attack 


HE action of the Commission on August 

24th in ordering a reduction in rates 
charged for power in Las Vegas was ex- 
pected, according to the Reno Journal, to 
bring about a clash between the Consolidated 
Power & Telephone Company of Las Vegas 
and the Los Angeles & Salt Lake Railroad 
Company. The power company has been 


e 


purchasing current from the railroad, and 
the latter concern has refused to reduce its 
wholesale rates. The Commission ordered 
the reduction on the ground that if the power 
company and the railroad company could not 
agree on a reduction, the power company 
could build its own plant and amortize it in 
a period of six years. The Commission in- 
tended that an independent generating plant 
be completed and ready for operation by 
September 1, 1930. Meanwhile the attitude 
of the railroad is a question of interest. 


New Hampshire 


Rate Protests Delay 
Lower Charges 
HE Public Service Company of New 


Hampshire some time ago proposed re- 
vised schedules of gas rates which would 


result in reduction for the majority of busi- 
ness places and homes. The usual protests 
were filed but upon investigation of the 
schedules, the objections were withdrawn. 
Then the gas users started a move to obtain 
immediate approval of the new schedules as 
it became known that the Commission would 
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not hold a hearing until some time after the 
first of October. The Keene Sentinel tells 


us: 

“Users of gas in Keene who would be 
benefited by the proposed rate changes be- 
gan a study of the schedule submitted to the 
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city government and becoming convinced 
that a hearing would only delay the effective 
date of such change it has been decided to 
ask the city government to rescind its action” 
(which was in opposition to the new schedule 
of rates). 


New Jersey 


Elizabeth Gas Rate Proposals 
Meet Opposition 


A= gas rate controversy in New 
Jersey was started when the Elizabeth- 
town Consolidated Gas Company filed a new 
schedule of rates with the Commission de- 
scribed by the company as merely a read- 
justment more equitably to distribute the 
charges among the consumers. City Attor- 
ney Edward Nugent was instructed, how- 
ever. by the city council “to use every ef- 


fort to prevent the proposed increase.” 

While the company points out that there 
is no increase in the amount of revenue to 
be derived under this schedule, officials op- 
posing the new rate assert that it is de- 
signed to reduce the bills of large consumers 
at the expense of small consumers. 

The bill for the consumption of 3,000 cubic 
feet of gas a month is the same under the 
old and new rates. Under the new rates 
those consuming less than this amount will 
have a slightly larger bill, while those con- 
suming more will have a smaller bill. 


New York 


City Rates Less than Cost, 
Is Complaint 


get of the Niagara, Lockport & On- 
tario Power Company to compel the 
Jamestown city lighting plant to charge 
against its costs and rates the services and 
facilities furnished to the lighting plant by 
the taxpayers without charge have resulted 
in the granting of an order by the supreme 
court requiring the Public Service Commis- 
sion to file its proceedings, orders, and evi- 
dence in that court. This would be followed 
by a review in the appellate division sitting 


Patrons Object to Rental of 
Pennsylvania Station 


HE Association of Long Island Com- 
muters and the Utility Consumers’ 
League of New York city, through their at- 
torney, Maurice Hotchner, have filed objec- 
tions with the Interstate Commerce Commis- 
sion against a proposed increase in rental to 
be paid by the Long Island Railroad for the 
use of a part of the Pennsylvania station in 
New York. The companies have petitioned 
the Commission for approval of a new rental 
agreement. 
The brief covers both legal and financial 
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in Albany, and possibly the court of appeals. 

The utility company contends that the 
lighting plant, while showing a large annual 
paper profit, is actually serving at less than 
cost because it is not reimbursing the city 
for rental of property used, for services ren- 
dered it by various city officials whose sal- 
aries are paid by the taxpayers, for expenses 
of government which should be included in 
the tax rate, and for the use of the property 
devoted to public service. The Commission 
has held that it lacks jurisdiction to review 
the rate but the company, in its court pro- 
ceedings, alleges that the Commission has 
jurisdiction. 


grounds. It is contended, for one thing, 
that the Interstate Commerce Commission 
does not have jurisdiction because the use of 
the station is wholly a state matter. The 
Transit Commission, it appears, made an in- 
vestigation of the joint use of the station 
and terminal in 1924 and then refused to 
approve the same agreement which is now 
under consideration by the Interstate Com- 
merce Commission. 

The financial aspect depends upon proper 
cost analysis with relation to requirements 
on the part of the two companies. The pa- 
trons contend that the proposed rental pay- 
ment would be excessive and detrimental to 
ratepayers. 











Public Utility Law Revision 
Sought by City Attorneys 


A’ a session of corporation counsels and 
village attorneys in Albany on Septem- 
ber 10th, ways and means of amending the 
Public Service Commission Law were con- 
sidered. The complaint was made that the 
status of municipalities in relation to public 
utilities was not clearly defined, and that, par- 
ticularly in regard to transportation problems, 
the cities had no power other than to make 
complaints. 

Corporation Counsel Arthur J. Hilly, of 
New York, stated that in hearings before 
the Commission involving the question of 


Transit Commission Fare Order 
Attacked in Court 


ey Kirtland, receiver of the Eighth 
and Ninth Avenue Railway Company, 
on September 10th started suit in the su- 
preme court to secure a review of an order 
of the Transit Commission denying the com- 
pany authority to charge a 7-cent fare on 
its surface lines. He obtained an order from 
Justice Crain directing the Commission to 
file all proceedings relating to the fare appli- 
cation within twenty days. 

Mr. Kirtland is quoted in the New York 
Times as stating that his company gave 
notice on July 16, 1928, that it would put the 
7-cent fare into effect on August 20th of 
that year, but that the Transit Commission 
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rates for gas and electricity, the city of New 
York had not been allowed adequately to 
resent the case on behalf of the consumers. 

urthermore, he said that the city authori- 
ties were not in a position to know at any 
time whether or not there were reasonable 
grounds for a complaint against utility rates 
as the city did not get periodical reports of 
revenues and operating expenses or state- 
ments of income or of return on the reasona- 
ble investment. He believes that city and 
village attorneys should be permitted to par- 
ticipate fully in all hearings by the Commis- 
sion. 

A committee was appointed to suggest 
amendments to the law, which can be placed 
before the legislature in January, 1930. 


e 


directed that the increased rates be withheld 
and in September began a series of hearings. 
The application was denied in August of this 
year. The receiver said there was no con- 
tradiction of evidence that the company, 
operating at 5 cents, has lost money since 
1919 and that the stockholders had received 
nothing since 1918. He asserted that the 
company’s property is valued at $10,000,000, 
and that more than 20,000,000 persons have 
been carried over its lines during the course 
of a year. 

The grounds for review of the Commis- 
sion’s decision are that the company, by be- 
ing prevented from charging the higher fare, 
is deprived of its property without due pro- 
cess of law, and that the rejection of evi- 
dence as to its loss under a 5-cent fare was 
illegal. 


North Carolina 


Asheville Answers Higher 
Phone Rate Plea 


A* answer was filed by the city of Ashe- 
ville on August 3lst asking that the 
petition of the Southern Bell Telephone & 
Telegraph Company for a revision in ex- 
change telephone rates be denied. The city 
contends that the present rates are a full 
measure of the value or worth of the service 
and are yielding a reasonable return on the 
reasonable value of the Asheville exchange 





property. There is criticism of the appor- 
tionment of revenues between the local ex- 
change service and the long-distance tele- 
phone service. 

In addition to the question of reasonable 
rates generally, the Commission is faced with 
the problem of solving the rate question for 
certain areas which have been added to the 
city. The company desires to charge rates 
based upon the distance from the exchange. 
Under this system telephone users in the out- 
side areas would pay more than those resid- 
ing within the old city limits. 
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Ohio 


Voters to Get New Gas Rate 
Proposal 


HE Columbus city council, at a special 
meeting on August 27th, ordered a 48- 
cent rate ordinance drawn so that it may 
be passed and submitted to the voters in 
November. This followed the defeat of a 
an rate ordinance at the polls on August 
th. 
The gas companies, it is stated, are hold- 
ing out for a 55-60-65-cent rate schedule, 


Commission to Review Gas 
Rate Ordinance 


HE United Fuel Gas Company has ap- 
pealed to the Ohio Commission for au- 
thority to charge a higher rate than that 
fixed in an ordinance recently adopted by 
the city of Ironton. The company contends 


which the council once accepted in recent 
months and then repealed in favor of the 
53-cent proposal which was voted on in the 
referendum. The present 40-cent franchise 
ordinance expired on September 12th of this 
year. 

Hearings were begun in Federal court on 
September 9th in a suit by the utilities to 
enforce the 55-60-65-cent rates. They con- 
tended that the first ordinance when accepted 
by the companies constituted a contract not- 
withstanding a later repeal and the referen- 
dum. 


that it cannot produce gas at the rate speci- 
fied in the ordinance, which is 33 cents with 
. ’ tra, of 3 cents for prompt payment of 
ills. 

Heretofore the company has charged 45 
cents with a 5-cent discount. The franchise 
of the utility expired about four years ago 
and no adjustment of the rate schedules has 
been made since that time. 


Oregon 


Stand-by Charge for Water 
Service Protested 


HE Portland Association of Building 

Owners and Managers, on August 30th, 
filed written protest against a proposed ordi- 
nance readjusting local water rates which 
was before the Portland city council. The 
main objection was to the so-called stand-by 
service charge for protection from fire. 

The statement alleged that there were 449 
such services installed in office buildings, 
hotels, and the larger apartment houses, and 
all industries and properties which find it 


necessary to install sprinkler service, inside 
standpipes, pressure tanks, and _ booster 
pumps for the better protection of their 
properties and in accordance with fire de- 
partment regulations. 

The protest is based upon the ground that 
these properties are among the best custo- 
mers of the water bureau, and that property 
owners should be encouraged and not penal- 
ized when they invest their capital in sprin- 
kler systems for protection against fire dam- 
age. It is also pointed out that quite a num- 
ber of cities of the United States do not im- 
pose a charge upon water users for property 
improved in this manner. 


Pennsylvania 


Dedication of the New Offices 
of the Commission 


HAT Pennsylvania thinks well of its Pub- 
lic Service Commission and appreciates 


the importance and magnitude of its work 
is evidenced by the fine home it has fur- 
nished the Commission in the new North 
Office Building in Capitol Park, Harrisburg, 
which was dedicated on September 5 

The Commission occupies three floors of 
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the new structure, the remaining space be- 
ing assigned to the state highway department. 
This is an excellent arrangement as the two 
departments are closely associated in much 
of their work. The new building, which is 
the third of a group of five, has just been 
completed. Secretary of Highways James 
Lyall Stewart and his chief engineer Samuel 
Eckels made the layout of offices for their 
department. Chairman William D. B. Ainey 
and chief engineer F. Herbert Snow and a 
committee arranged the offices for the Pub- 
lic Service Commission. These offices are 
probably the finest and most convenient in 
the country. 

It is something of a job to provide an 
adequate filing system for a Commission as 
large and active as that of Pennsylvania, but 
Mr. Snow with a long experience behind him 
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has not only planned a system which is not 
only ample for present needs but which, it 
is thought, will take care of future require- 
ments. 

The opening exercises were attended by 
many public officials, distinguished lawyers, 
business men, and railroad and public utili- 
ties executives. 

Governor Fisher, who had been called to 
Washington, was represented by Robert L. 
Lewis, secretary of the commonwealth, who 
read a letter from the Governor commend- 
ing the work of the Commission in the high- 
est terms. Among others who spoke were 
B. E. Taylor, secretary of property, Com- 
missioner Clyde B. Aitchison of the Inter- 
state Commerce Commission, and Commis- 
sioner Emerson Collins of the Pennsylvania 
Commission. 


Tennessee 


City’s Insistence on Tax Bars 
Lower Gas Rate 


F Nashville wants cheaper gas rates it will 

have to fight for them. With this intro- 
duction the Nashville Tennessean tells us that 
the Nashville Gas & Heating Company on 
August 27th withdrew its offer of a new 
schedule of gas rates for Nashville and the 
vicinity. 

The offer was based on the city’s willing- 
ness to drop its legal action to recover 
$140,000 in taxes which it claims are due 
from the utility company over a period of 
three years. Instead of compromising on 


this claim, the city officials have expressed 
their determination to carry the fight to the 
state supreme court. 

An ordinance provision that 5 per cent of 
the gross revenue of the gas company should 
be paid to the city was held void and un- 
enforceable in chancery court, in an injunc- 
tion suit brought by seven citizens and gas 
users against the city of Nashville and the 
Commission. Mayor Howse has announced 
that the city will carry the appeal from the 
decision of the chancellor to the highest 
court. If upheld, the mayor states, he will 
proceed to collect “what the gas company 
owes the city.” It may take three years to 
get a final verdict, attorneys declare. 


Wisconsin 


Unequal Gas Rates in Annexed 
Territory 


URING the early part of September there 

was agitation for the commencement of 
an action before the Railroad Commission 
to equalize the gas rates in the city of Mil- 
waukee, by relocating the boundary line di- 
viding the section served by the Milwaukee 
Gas Light Company and that served by the 
Wisconsin Gas & Electric Company of 
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Racine, both of which companies are estab- 
lished in that part of the state. 

The annexation of certain territory to the 
south of Milwaukee resulted in residents of 
the city living north of Howard avenue, the 
dividing line, paying less than customers 
south of that street. The Milwaukee Gas 
Light Company, operating north of Howard 
avenue, was charging much lower rates than 
the Wisconsin Gas & Electric Company, 
which operated to the south. It is contended 
that all citizens should enjoy the same rates. 
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Repair of paving by street railway - : 591 
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RE LIABILITY INSURANCE FOR TAXICABS, ETC. 


NEBRASKA STATE RAILWAY COMMISSION, 


RE LIABILITY INSURANCE FOR TAXICABS AND 
PUBLIC CARS. 


[Resolution No. 110.] 


Automobiles — Commission duty — Indemnity insurance. 

1. The Commission should prescribe the amount of liability insur- 
ance, or surety bonds or negotiable securities, necessary for the opera- 
tions of taxicabs or public cars and the terms and provisions and con- 
ditions surrounding the furnishing of the same, in order that the inter- 
est of the public, with due regard for the number of persons and amount 
of property affected, shall be adequately protected, p. 565. 


Constitutional law — Commission jurisdiction — Validity of statute 
— Insurance requirement. 

2. It is not the province of the Commission to declare unconstitu- 
tional a law requiring it to supervise the furnishing of insurance by 
motor utilities for the protection of the public because of the fact that 
the cost of providing such insurance might be burdensome to small 
operators, p. 565. 


Automobiles — Insurance requirements — Cost of protection. 

3. The Commission may keep in mind the cost of protection in 
fixing the amount of indemnity insurance necessary for public auto 
carriers, in order not arbitrarily to work hardship on small operators, 
p. 565. 

Automobiles — Insurance requirements — Size of city. 

4. It is not proper to grade the amount of insurance or other pro- 
tection required to be furnished by public automobiles and taxicabs on 
the basis of the size of the city in which they operate, since a person 
injured in a smaller town or city is entitled to the same protection as 
a person injured in a larger community, p. 566. 


Automobiles — Insurance — Accident records. 

5. It is neither possible nor practical for the Commission, in fixing 
the amount of insurance necessary for the protection of the public from 
accidents in public automobiles or taxicabs, to consider the financial 
responsibility or past record of the operator, in view of the unstable 
character of this factor, p. 566. 


Automobiles — Insurance requirement. 

6. The Commission, in fixing the amount of insurance required for 
the adequate protection to the public in the operation of hired auto- 
mobiles, may not provide financial security against the most disastrous 
accident possible, since this would put many operators out of business 
and require the survivors to increase their rates, p. 567. 


Automobiles — Insurance requirement — Amount required. 
7. Public car operators and taxicab operators alike were required 
to furnish liability insurance providing protection in the amount of 
P.U.R.1929D. 36 
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$5,000 where any one individual would be injured or killed, and in the 
amount of $10,000 where more than one individual would be injured 
or killed, p. 567. 


Automobiles — Insurance requirement — Security bonds. 

8. In no event should a bond or negotiable security posted as a 
substitute for the statutory liability insurance requirement be less than 
the maximum insurance regularly required of other vehicles and such 
securities should not be liable as a result of any one accident for more 
than the maximum provided by the usual insurance policies, p. 568. 


Automobiles — Insurance — Negotiable instruments, 
9. Negotiable securities furnished by way of liability insurance 
for motor vehicles were required to be of the same nature as those 
accepted by the state treasurer in the securing of state funds, p. 569. 


Automobiles — Insurance — Rented cars. 

10. Operators of businesses for renting automobiles on the “drive- 
it-yourself” plan are not subject to a law requiring “public cars” and 
“taxicabs” to furnish liability insurance for the protection of the pub- 
lic, p. 569. 

Automobiles — Property insurance — Amount required. 

11. Public car and taxicab operators were required to furnish lia- 
bility insurance in the amount of $1,000 for any one accident involving 
damage to property, including baggage, p. 570. 


[July 9, 1929.) 


Action by the Commission in the matter of prescribing con- 
ditions, rules and regulations relative to the furnishing of lia- 
bility insurance, surety bonds, or securities by taxicabs and pub- 
lie cars. 

Appearances: E. P. Ryan, for Grand Island Chamber of 
Commerce, Grand Island; Lloyd Jensen, Yellow Cab Company, 
and George Cowton, insurance, Grand Island; E. R. Heflin, for 
Martin Brothers & Company, insurance, Omaha; F. E. Crowley, 
Resident Manager, National Bureau of Casualty & Surety 
Underwriters, Omaha; Fred Grothe, Insurance, Lincoln; Lyle 
Yeoman, Norfolk Yellow Cab Company, Norfolk; Richard L. 
Stout, Lincoln, representing C. L. Cline and J. E. Dudley; 
R. E. Havens, for Havens Drive-it-Yourself Company, Grand 
[sland ; Verne Hainline, Grand Island; H. H. Graham, Kearney, 
representing Yellow Cab Company; also William Sentera, Art 
Nevill, Don Sotoses, and Frank Simpson; J. R. Wessele, Insur- 
ance, York; Fred Liles, National Surety Company, Omaha; 
J. E, Dudley, Lincoln, private operator; S. H. McCormick, 
P.U.R.1929D. 
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Shamrock Taxi Company, York; Homer Stuart, Insurance, 
Omaha; R. E. Munson, Lincoln, Drive-it-Yourself Company and 
Taxi Company; Harry Koch, Insurance, Omaha; S. A. Rouser, 
Yellow Cab Company, Omaha; Charles McLaughlin, Attorney, 
Omaha, representing Yellow Cab and Baggage Company, Omaha ; 
Melvin Bekins, Bekins Van & Storage Company, Omaha; 
Everett C. Wilson, Kansas City, Missouri, representing the 
Saunders System; Bert A. Anderson, Capital Auto Livery Com- 
pany, Lincoln; Comstock & Son, Nebraska City; Grant Street 
Taxi Company, Omaha; H. Carpenter, for DeLuxe Cab Com- 
pany, Omaha; S. N. Collins, Palace Auto Livery Company, 
Omaha; R. D. S. Bennett, Yellow Cab Company, Lincoln; A. 
T. Mapes, Attorney, Norfolk, representing the jitney men of 
Norfolk; C. F. Barr, Seward, representing the jitney boys of 
Seward; Tom Williams, Hastings Yellow Cab Company, Hast- 
ings; Roy Tibbetts, Attorney, Hastings, representing Yellow 
Cab Company, Hastings; David A. Fitch, Omaha, representing 
Blue Cab, 5 & 10-cent Cab Company, Omaha; Joe Gleason, Yel- 
low Cab Company, Lincoln; L. W. Burke, Lincoln; Henry Bush, 
U. S. Fidelity & Guaranty Company, Omaha; E. P. Minnick, 
with C. W. Palm Insurance Agency, Lincoln; W. G. Richter, 
Checker Cab Company, Lincoln; W. J. Seidell, Checker Cab 
Company, Lincoln; C. E. Darr, Darr Rent-a-Car Taxi & Trans- 
fer Company, Fairbury; Hugh LaMaster, Assistant Attorney 
General, for the Commission. 


Curtiss, Chairman: Acting in conformity with the pro- 
visions of House Roll No. 306, an Act of the 45th Session of 
the Nebraska Legislature, 1929 (Session Laws of Nebraska, 
1929, Chapter 147, page 510), which law becomes effective July 
25, 1929, the Nebraska State Railway Commission, hereinafter 
referred to as the Commission, has adopted this resolution rela- 
tive to the subject matter of such Act. 

The bill is entitled “An Act relating to taxicabs and public 
cars and providing for the filing of insurance policies, surety 
bonds or securities with the State Railway Commission for the 
protection of the public; and to provide penalties for the viola- 


tion thereof,” and defines a “taxicab” to mean “A motor vehicle, 
P.U.R.1929D. 
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fitted with a taximeter which indicates the fare for the distance 
covered, used within or without the corporate limits of any city 
or village as a common carrier for the transportation of pas- 
sengers for hire, not including interurban motor busses and 
motor coaches or busses conducted as a part of any street rail- 
way system or service, or urban busses equipped to carry more 
than seven passengers or other carrier under the general control 
of the Nebraska State Railway Commission pursuant to Chapter 
150 of the Laws of Nebraska for 1927,” and a “public car” to be 
“a motor vehicle available for hire by the public with or without 
a chauffeur, not equipped with a taximeter, nor operating over 
a fixed route, nor upon a fixed schedule but engaged only upon 
call or by arrangement or agreement including rented or leased 
vehicles to be driven by the lessee or bailee and livery vehicles.” 

Sections 2 and 3 of the Act read as follows: 

“Section 2. Insurance or Surety Bond Required.—No person, 
firm, association, or corporation shall operate or use any taxi- 
cab in any manner as above defined in the state of Nebraska 
until there has been filed or deposited with the Nebraska State 
Railway Commission either a liability insurance policy or a 
surety bond with an approved surety company as surety or nego- 
tiable and salable securities at the option of such person, firm, 
association, or corporation but which shall be approved by the 
Commission, in such sum and with such other terms and pro- 
visions and on such conditions as the Commission may deem 
necessary adequately to protect the interest of the public having 
due regard for the number of persons and amount of property 
affected.” 

“Section 3. Letting, Renting, or Leasing of Public Cars.— 
Any person, firm, association, or corporation engaged in the busi- 
ness of letting, renting, or leasing public cars in any manner 
as above defined to be operated upon the public highway shall 
be subject to the provisions of the preceding section in the same 
manner and to the same extent as if such person, firm, associa- 
tion, or corporation were actually engaged in the business of 
carrying or transporting passengers for hire.” 

Section 4 is the penalty clause and provides that those who 


violate such Commission order as shall be entered in the matter 
P.U.R.1929D. 
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“shall, upon conviction thereof, be deemed guilty of a misde- 
meanor and shall be fined in any sum not exceeding $500, or 
shal! be imprisoned for a period not exceeding three months in 
the county jail of the county where the individual or corporation 
violating the same shall reside, or has its principal place of 
business, or both.” 

[1] It will be noted that under the law, all operators of “taxi- 
cabs” or “public cars” are required to file with the Commission 
either liability insurance policy or surety bond or negotiable and 
salable securities. It becomes the Commission’s obligation to 
prescribe the amount of liability insurance or surety bond or 
negotiable securities necessary and the terms and provisions and 
conditions surrounding the furnishing of same, that “the interest 
of the public, having due regard for the number of persons and 
amount of property affected” shall be adequately protected. 

General notice of same having been given, conference with 
operators of “taxicabs” and “public cars” respecting the subject 
matter was held in the House Chamber in the Capitol Building, 
Lincoln, on May 24th, at which time parties and companies above 
listed in appearances, were represented. Those entering appear- 
ances represented most of the larger operators of both taxicabs 
and public cars in most of the larger cities and towns in the 
state. 

The principal questions discussed had to do with the amount 
of liability insurance or surety bond, or negotiable and salable 
securities necessary to adequately protect the interest of the 
public, and the relationship which should properly exist between 
liability insurance and surety bonds, and negotiable securities. 

The discussion developed the fact that many insurance com- 
panies, doing business in Nebraska, would not write this class 
of business; also, that by those companies handling this class 
of business, Nebraska was divided into three rate groups, namely, 
Omaha, the highest rated district; Lincoln, the next highest 
rated district; and all other cities and towns in Nebraska, the 
lowest rated district. 

[2, 3] Several proposals were made by those present respect- 
ing the possible attitude the Commission should take in the ad- 


ministration of the Act. It was proposed by some that the cost 
P.U.R.1929D. 
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of providing any insurance might be so burdensome as to put 
certain operators out of business; that accordingly, the law re- 
sulted in confiscation of property and should not be enforced by 
the Commission under these circumstances, because of being 
unconstitutional. The Commission finds itself unable to agree 
with this reasoning. It is not the province of the Commission 
to declare laws unconstitutional, although the Commission shall 
keep in mind the cost of protection, in so far as this is possible, 
in fixing the amount of insurance necessary. Certainly it is 
not the desire of the Commission to arbitrarily put an operator 
out of business as a result of its order herein. 

[4] It was also argued that the amount of insurance or other 
protection required should be graded on a basis of the size of 
the city, the operators in the larger cities being required to pro- 
vide greater protection than those in smaller cities. Again, the 
Commission cannot agree with this logic. A person injured in 
a smaller town or city, is entitled to the same quantum of pro- 
tection as a person injured in a larger city. Undoubtedly, the 
likelihood of accident is greater, the larger the city, but this 
factor is one which should be given consideration in the amount 
of premium paid—a matter over which the Commission has no 
control. However, as noted above, the premium on liability in- 
surance is much higher in Omaha and Lincoln than other cities 
and towns in the state. 

[5] Again, it was proposed that the amount of protection re- 
quired should give consideration to the operator’s past accident 
record, his financial responsibility, and his willingness and 
ability to meet any and all claims which might arise as the result 
of accident, this to be determined upon the basis of past ex- 
perience, and history. It does not seem possible or practical to 
make any such refinement. Financial responsibility and ability 
to constantly meet all claims for damage out of the company’s 
treasury, are matters extremely difficult to determine in the first 
instance, and perhaps more difficult to be constantly informed 
about, after having once been determined. While a favorable 
accident record is significant, yet it is an unstable factor upon 
which to base protective requirements, since accidents are not 
entirely avoidable and ofttimes come in rapid succession over a 
P.U.R.1929D. 
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brief period of time after a previous long period of favorable 
experience. However, high type operation with few accidents 
and minor claims should indeed be reflected to the advantage 
of the operator, in the premium paid. 

Generally speaking, the accident experience of the operators 
present, both taxicab and public car, was highly favorable. Many 
operators of both “taxicabs” and “‘public cars” had, over a period 
of years, experienced no accidents worthy of mention. The 
highest claim paid for injury resulting from any one accident, 
where one or more than one were injured or killed, totaled 
$6,500; the next highest $3,500. Other than these two claims, 
no operators reported claims paid in excess of a few hundred 
dollars. Several operators, on their own motion, carry liability 
insurance in amounts $10,000 to $20,000, and others in amount 
$5,000 to $10,000. They were emphatic in their statement that 
they would not hazard their personal estate by operating with- 
out this protection. Some of them were located in smaller cities, 
and each advised their business was conducted with a profit to 
themselves. Others insisted that their volume of business would 
not permit of carrying insurance. 

[6, 7] It is difficult to say with exactness just what amounts 
of liability insurance, surety bond, or negotiable and salable 
securities will adequately protect the public interest. If the 
Commission were to conclude that adequate protection to the 
public means the providing of financial security against the most 
disastrous accident that might be imagined, it would undoubtedly 
put most “taxicab” and “public car” operators in the state out 
of business, and require those, who might survive, to increase 
their rates. It is not thought that this was the intent of the 
legislature. The Commission feels that the favorable accident 
record of these operators in Nebraska should properly be con- 
sidered in reaching conclusions. No single accident was ex- 
perienced, in which one or more than one was injured, that in- 
volved the payment of claims in excess of $6,500. The over- 
whelming majority of claims involved only small amounts. This 
experience covers operation of hundreds of cars in most of the 
larger cities and many of the smaller cities of Nebraska over 


a period of many years. Since the experience of both taxicab 
P.U.R.1929D. 
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and public car operators respecting accidents was quite alike, 
the Commission will require protection from each in similar 
amount, at least until such time as its observation from adminis- 
tration of the law leads it to conclude that requirements should 
be different. It was the consensus of opinion of those present 
that liability insurance providing protection in amount $5,000 
where only one individual was injured or killed, and $10,000 
where more than one individual was injured or killed, should 
be the maximum requirement. The Commission concludes that 
liability insurance in this amount will satisfy the requirements 
of the law. Testimony of insurance men was to the effect that 
if the amount were to be made less than this, the advantage in 
reduced premium would be very insignificant. This, it was ex- 
plained, was due to the fact that the insurance company furnishes 
legal counsel in litigated cases, and oftentimes, where judgments 
returned involve the actual payment of no monetary claim or 
claims of small amount, the actual expense of litigation borne 
by the insurer is great. Furthermore, the Commission does not 
believe that the mandate of the legislature would be complied 
with if protection in less amount than this were permitted. It 
does not believe that the providing of liability insurance in this 
amount will actually put any operators out of business, although 
in instances it may necessitate slightly increased charges which 
the traveling public should willingly pay for the added protection. 

[8] Since the law also permits the furnishing of “surety bond’’ 
or “negotiable and salable securities” and since there may be 
some operators who desire to avail themselves of one of these 
options, the Commission must also prescribe the amounts neces- 
sary if either be furnished. Surety bonds could, no doubt, be 
secured at much less expense to the operator than liability in- 
surance. However, the operator purchases no actual protection 
to his personal estate in providing surety bond, since the bonding 
company is only called upon to satisfy judgment arising from 
accident, after any collateral which may have been required and 
the personal estate of the insured, subject to levy and execution, 
have been exhausted. The Commission concludes that in no 
event should the bond or negotiable security be less than the 


maximum insurance of $10,000 required for one accident, where 
P.U.R.1929D. 
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more than one person is injured or killed. To multiply this 
maximum amount of $10,000, where more than one ear is oper- 
ated, by the number of cars operated, to determine the amount 
of bond or negotiable securities, does not seem necessary to 
adequately protect the public. It is entirely unreasonable to 
expect that each and every car owned and operated by any one 
individual, company, or corporation will, within so brief a period 
of time as to make impossible the filing of additional bond or 
negotiable security, have major accidents, each of which involves 
the maximum obligation of $10,000. Nothing in the past ex- 
perience of these operators in Nebraska would justify even one 
with the wildest of imagination reaching such a conclusion. The 
very fact that the legislature provided these further options, 
leads the Commission to conclude that it was presumed such 
regulations, as it might prescribe concerning them, would be 
practical and sane and based upon such actual experience of the 
operators as the Commission could secure, rather than upon 
imaginary and fanciful possibilities. The Commission, in its 
order, will prescribe a gradation, which, based upon such facts 
and data as it now has at hand, will be entirely sufficient to 
adequately protect the public. The order will require that the 
surety bond or securities be filed with the Commission and that 
they shall be constantly maintained in the amount set forth. 
Such surety bond or negotiable securities shall not be liable for 
the satisfaction of a judgment, as the result of any one accident 
in excess of $5,000 where only one person is injured or killed, 
and $10,000 where more than one person is injured or killed. 
The Commission will require immediate report to be made to 
it of all accidents and of all actions instituted in court covering 
claims for damage arising from accident. 

[9] If negotiable securities are furnished, the Commission 
will require that they shall be of the same nature as those ac- 
cepted by the state treasurer in the securing of state funds, that 
is, Federal, state, municipal, county, or school district bonds. 

[10] Objection was filed by certain operators of “public cars” 
more commonly known as “rent-a-car” or “drive-it-yourself,” to 
the Commission order requiring protection to the driver of such 
cars or the passengers, other than the driver, where the driver 
P.U.R.1929D. 
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is not an employee of the company. It was stated that experience 
had shown such protection lends itself to violent abuse through 
the medium of fraudulent claims which were difficult to meet, 
in that the company could not have a representative present at 
the time of the alleged accident, the driver being other than an 
employee of the company; that as a result, where insurance car- 
ried this additional protection, the premium was of necessity 
burdensomely high. Furthermore, it was contended that such 
persons were not within the contemplation of the legislature as 
“the public.” The objection would, of course, not lie where the 
driver of a public car is an employee of the company renting 
the car, or respecting taxicabs, since a representative of the com- 
pany is always present and false claims of injury are more easily 
resisted. However, it would be of equal force respecting the use 
of taxicabs where the driver is the person renting or using the 
car, no employee of the company being present. The Commis- 
sion finds the objection is a valid one. There seems to be no 
good reason why the state should compel protection for the driver 
of a public car or taxicab, who controls absolutely the move- 
ment of the car, or protection to the passenger who is in the 
car at the invitation of the driver. The company renting the 
car is, of course, responsible for accidents resulting to the driver 
or the passengers from the use of cars not properly equipped 
with brakes, lights, or other recognized facilities for handling 
and controlling the car. It is not thought that the driver of 
such a car, or the passengers, are such part of “the public” for 
the purposes of this legislation, as to require protection contem- 
plated in the Act. 

[11] The law seems to contemplate protection, not only to 
persons, but also to property. Based upon such information as 
the Commission has, the conclusion is reached that protection 
in amount of $1,000 covering possible damage to property, in- 
cluding baggage of the passenger, resulting from one accident, 
is adequate. 

The Commission is also providing in its order certain endorse- 
ment which it will require shall be attached to each liability 
insurance policy. The endorsement is, in substance, the endorse- 
ment which is required on liability insurance policies covering 
P.U.R.1929D. 
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the operation of common carrier motor busses. Insurance com- 
panies have acquiesced in the furnishing of such endorsement. 
It is thought that the supplying of same will more adequately 
protect the public and will not be burdensome to the operator 
purchasing the insurance. 

It should be understood that the Commission, in dealing with 
such subject matter, is confronted with problems previously 
foreign to its work. Under the administration of the law, ad- 
ditional information will be gained, and it may be that as these 
facts and data accumulate, substantial revision of the order here- 
in will be found necessary that the mandate of the legislature 
may be carried out, i. e., adequately to protect the interest of 
the public, having due regard for the number of persons and 
amount of property affected. 


ORDER. 


It is therefore ordered by the Nebraska State Railway Com- 
mission that not later than Thursday, July 25, 1929, each and 
every operator of a “taxicab” or “public car” as defined in 
Chapter 147, § 1, Session Laws of Nebraska, 1929, pages 510, 
511, shall file or deposit with the Nebraska State Railway Com- 
mission at its offices, Lincoln, Nebraska, and have approved by 
it, either 

A liability insurance policy, providing liability insurance to 
the general public, including passengers in taxicabs other than 
employees, and passengers in public cars, other than employees, 
where in either instance the driver of such taxicab or public car 
is in the employ of the company renting the car, and excluding 
the driver of, or passengers in, public cars and taxicabs, where 
the driver is other than an employee of the company renting 
the car, in amount of $5,000 covering injury to, or death of one 
person, and $10,000 covering injury to, or death of more than 
one person, resulting from any single accident, such liability 
insurance to also include damage to property, including baggage 
or other property of passengers, in amount not to exceed $1,000, 
resulting from any single accident, and such liability insurance 
to be provided for each and every car used in “taxicab” or 
“public car’ service ; 

P.U.R.1929D. 
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Or surety bond, or negotiable and salable securities in fol- 
lowing amounts: 

If only one car be operated .......-ccccccccscccccccecess envees $10,000 
Two to five cars, inclusive ..........+.0+. oreccees Ce cccccccccces 

Six to ten cars, inclusive 

Eleven to twenty cars, inciusive 

Twenty-one to forty cars, inclusive 

Forty-one to eighty cars, inclusive 

More than eighty cars 60,000 
such surety bond or negotiable and salable securities to be not 
subject to execution of judgment as a result of injury or death 
resulting from any one accident in excess of $5,000 where only 
one person is injured or killed, and $10,000 where more than 
one person is injured or killed, or in excess of $1,000 damage 
to property, including property of passengers, resulting from 
any single accident, the amounts of such surety bond or negotiable 
and salable securities filed with the Commission to be never less 
than the amounts above specified. 

It is further ordered that the following endorsement shall be 
attached to and become a part of each and every liability insur- 
ance policy filed with the Commission as a result of this order: 

1. In consideration of the premium stated in the policy and 
determined in accordance with the provisions of the policy and/ 
or endorsements attached thereto, the company hereby waives a 
description of the automobiles to be insured thereunder, and 
agrees to pay, subject to the limits of liability set forth in the 
policy, any final judgment for personal injury including death 
resulting therefrom, sustained by any person other than an em- 
ployee of the assured (while engaged in the maintenance or oper- 
ation of the assured’s automobiles) caused by any and all pas- 
senger carrying automobiles operated by the assured. The 
named assured states by acceptance of this endorsement that the 
list of passenger carrying vehicles contained in said policy is 
a complete list of all passenger carrying vehicles owned by him 
at the inception of said policy, and the assured agrees to im- 
mediately notify the company and the Nebraska State Railway 
Commission, of any additional passenger carrying vehicles placed 
in service. 


2. It is further agreed by and between the parties hereto that 
P.U.R.1929D, 
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the obligations and promises of this policy with regard to motor 
vehicles covered thereby shall not be affected by any act or omis- 
sion of the assured, or of any employee of the assured, with re- 
spect to any condition or requirement of said policy, nor by 
any default of the assured in the payment of premiums, or in 
the giving of any notice required by said policy or otherwise, nor 
in the death, insolvency, bankruptcy, legal incapacity, or in- 
ability of the assured; nor by the violation of any statute or rule 
or order of the Nebraska State Railway Commission, but the 
violation of this provision shall not affect the right of recovery 
of any person other than the named assured. 

3. The conditions, limitations, and provisions in the policy 
are, however, to remain in full force and effect as binding be- 
tween the assured and the company, and the assured hereby 
agrees to hold the company harmless against, and/or reimburse 
the company for, any and all sums of money, including loss, 
costs, expenses, and disbursements of every kind which it may 
be obliged to pay as a result, direct or indirect, of the violation 
or breach of any of the conditions, provisions, or limitations of 
the policy. 

4. In consideration of the rate of premium provided for in 
the policy to which this endorsement is attached, the said policy 
is hereby extended to cover while any passenger carrying vehicle 
insured under said policy is being used to carry passengers for 
a monetary consideration, any provision in the said policy to 
the contrary notwithstanding. 

5. No assignment of interest under this policy shall be valid 
unless approved by the Nebraska State Railway Commission. 

6. This policy shall remain on file in the office of the Nebraska 
State Railway Commission at Lincoln, Nebraska. 

7. Any requirement contained in the policy to which this 
endorsement is attached, making provision for less than ten days 
notice as to effective date of cancellation, is hereby amended to 
read that any such notice shall be given by either party to the 
other and to the Nebraska State Railway Commission not less 
than ten days prior to the effective date of cancellation; said 
ten days’ notice to commence to run from the date notice is 
actualiy received at the office of the Commission. 

P.U.R.1929D. 
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8. It is understood and agreed that this policy is accepted and 
approved by the Nebraska State Railway Commission under the 
express promise and condition on the part of the company, that 
nothing in the policy to which this endorsement is attached or 
in any endorsement already attached or which may hereafter be 
attached, which is inconsistent with the terms of this endorse- 
ment, shall in any manner affect the validity of this endorsement. 

9. In consideration of the premium stipulated in the policy 
to which this endorsement is attached, it is understood and 
agreed that this policy shall be a continuing indemnity. The 
indemnity thereof shall not be reduced as to any succeeding ac- 
cident by any payment of any claim or by any payment on any 
previous accident. 

10. Nothing herein contained shall be held to vary, alter, 
waive, or extend any of the terms and conditions of said policy 
other than as above stated. 

This endorsement is hereby made a part of Policy No. 
issued by the of to 
but shall not take effect unless countersigned by a duly author- 
ized representative of the company. 

Countersigned at 
This — day of ————, 192— 











Authorized Representative. 
The above Endorsement is accepted by the 
Assured, as witness his signature: 





Signature of assured. 

It is further ordered that if liability insurance or surety bond 
be furnished, the same shall be accepted only when issued by 
insurance companies or licensed bonding companies authorized 
by the Bureau of Insurance of the Department of Trade and 
Commerce of the state of Nebraska, to do business in the state 
of Nebraska. 

It is further ordered that “negotiable and salable securities” 
shall be taken to mean only governmental bonds, that is, federal, 


state, municipal, county, or school district bonds. 


It is further ordered that accidents arising from or in con- 
P.U.R.1929D. 
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nection with the operation of taxicabs or public cars, resulting 
in death or injury to one or more persons, or in damage to any 
property exceeding the sum of $100 shall be reported forthwith 
to the Nebraska State Railway Commission at Lincoln, Nebraska. 
The report, which shall be typewritten, shall contain the follow- 
ing facts: 

1. The time and place of accident. 

2. The names and addresses of the owners of all vehicles 
involved. 

3. The names and addresses of the drivers or operators of 
all vehicles involved. 

4. The state license number, make, and type of all vehicles 
involved. 

5. The number of passengers, if any, in each of the vehicles 
involved. 

6. The names and addresses of persons injured or killed. 

7. Names and addresses of witnesses, if any. 

8. A full and complete report of the accident; cause, party, 
or parties responsible, if any; condition of roads, weather con- 
ditions; speed of vehicles involved, ete.—(Blanks for this pur- 
pose will be supplied by the Commission. ) 

It is further ordered that in each and every “taxicab” and 
“public car” operated in this state, there shall be prominently 
displayed in the car a card carrying the following notation: 

No. —————— Date. 

Passengers riding in this car, except where the driver is other 
than an employee of the company, are protected in accordance 
with rules and regulations prescribed by the Nebraska State 
Railway Commission 

Resolution No. 110 
John E. Curtiss, Chairman. 
C. A. Randall, Vice-Chairman. 
John H. Miller, Commissioner. 





Attest: 
Hugh Drake, Secretary. 

It is further ordered that the above conditions, rules, and 
regulations constitute and are the order of the Nebraska State 
Railway Commission, required by the provisions of Chapter 
P.U.R.1929D. 
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147, Session Laws of Nebraska, 1929, page 510, and the penalties 
for the violation of any of the same shall be those set forth in 
section 4 thereof, above quoted. 

It is further ordered that such conditions, rules, and regula- 
tions shall be of full force and effective as of 12:01 a. m., Thurs- 
day, July 25, 1929. 

Made and entered at Lincoln, Nebraska, this 9th day of July, 
1929. 





NEW YORK DEPARTMENT OF PUBLIC SERVICE. 
METROPOLITAN DIVISION (TRANSIT COMMISSION). 


RE SLAUGHTER W. HUFF et al. Receivers of New York & 
Queens County Railway Company. 
[Case No. 2927.] 


Rates — Contracts — Filing of tariff by utility. 

*1. The rates which a carrier is expected to put in its tariff sched- 
ule, under a section of the law permitting a carrier to file changed 
tariffs effective within thirty days unless acted on by the Commission, 
are only those which have not been fixed by contract or otherwise fixed 
by law, p. 588. 

Rates — Rates fixed in franchise. 

*2. Rates allowed by law are not confined to those fixed in a statute 
but include also rates lawfully imposed by local authorities in consent- 
ing to a franchise and may be contractual or in some cases regulatory 
in character and may be accomplished by acts other than of the Pub- 
lic Service Commission Law, p. 588. 

Rates — Rates fixed by law — Modification. 

*3. Where rates have already been fixed by statute, franchise, or 
order, the carrier must secure a modification of such rates by statutory 
law or by order of the Commission before it can lawfully or effectively 
insert any change in the tariff, p. 588. 

Rates — Franchise contracts — Filing of schedule. 
4. Tariffs filed by a surface street railway company purporting to 
increase a 5-cent rate fixed by franchise were rejected as illegal, p. 588. 


[July 1, 1929.] 


Investigation of increased fare schedules filed by a street 
railway company; schedules rejected. 


* These holdings were formally made by the Commission in Re Dry Dock, 
E. B. & B. R. Co. P.U.R.1929C, 305, but are indicated in Chairman Fullen’s 
opinion in the instant proceedings as proper holdings for this case also. 
P.U.R.1929D. 
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Fullen, Chairman: Pursuant to an order made on April 27, 
1922, by the supreme court, Queens county, in a trustee’s action 
to foreclose a mortgage dated April 1, 1892, given by the Stein- 
way Railway Company of Long Island City (which was merged 
into the New York & Queens County Railway Company on 
September 16, 1896), Slaughter Huff and Robert C. Lee were 
appointed Receivers of the property of the New York Queens 
County Railway Company, which is subject to the lien of the 
said Steinway mortgage. 

The Receivers began the operation of the street surface rail- 
ways, for the so-called Steinway Lines, on May 10, 1922, and 
charged and still charge a fare of 5 cents in accordance with the 
tariff schedule filed by them with the Commission and which 
became effective on May 10, 1922. 

On August 7, 1928, the Receivers filed certain tariff sheets 
providing a fare of 7 cents on the Steinway Lines and served 
notice upon the Commission that the proposed new rate would 
become effective on September 10, 1928. 

On August 29, 1928, the Commission directed a hearing con- 
cerning the propriety of the proposed rate and suspended its 
operation until January 7, 1929, but expressly reserved until 
after the hearing a determination of the questions as to (1) 
whether the Receivers were properly proceeding under § 29 or 
whether they should proceed under § 49 of the Public Service 
Commission Law, and (2) whether the Commission has power 
to change the existing rate. , 

Such reservations seemed necessary in view of the preliminary 
injunction granted on May 10, 1928, by the United States Dis- 
trict Court, Southern District of New York, in Interborough 
Rapid Transit Co. v. Gilchrist, 26 F. (2d) 912, P.U.R.1928D, 
92, preventing the prosecution of suits brought by this Commis- 
sion in the state court wherein a determination could be had as 
to the right of a carrier to increase a fixed rate by filing sched- 
ules under § 29 before obtaining a modification of such a rate. 
That injunction has recently been vacated as the result of the 
decision of the United States Supreme Court on April 8, 1929, 
P.U.R.1929B, 434, reversing the lower court. But when the 


Receivers, purporting to act under § 29, filed the tariff sheets 
P.U.R.1929D. 37 
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showing the proposed increase in fare, it seemed useless to insti- 
tute a proceeding in the state court to question the Receivers’ 
right to proceed under that section in view of the injunction 
previously granted by the Federal District Court in the Inter- 
borough Case, supra. 

On December 19, 1928, the Commission further suspended 
until July 7, 1929, the operation of the schedules, filed by tne 
Receivers of the Steinway Lines, showing a 7-cent fare. 

The minutes of the hearings, which were begun on September 
14, 1928, and closed on June 20, 1929, contain over 1,100 pages 
and the exhibits received or marked for identification number 
76. 

Lines Operated by Receivers. 


The Receivers operate six lines in that part of the borough of 
Queens which was Long Island City prior to January 1, 1898. 
Four of the lines are operated exclusively within that territory. 
Two of them also cross the Queensboro Bridge to its westerly 
end in the borough of Manhattan. The six lines are as follows: 

1. Jackson avenue line—from the foot of Borden avenue and 
mostly along Borden avenue and Jackson avenue to the Wood- 
side car barn, a distance of approximately 2.80 miles. 

2. Steinway line—from the Manhattan end of the Queens- 
boro Bridge over said bridge to Jackson avenue, to Steinway 
avenue, to Riker avenue, a distance of 4.51 miles. 

3. Dutch Kills (Astoria line)—from the Manhattan end of 
the Queensboro Bridge over said bridge to Jackson avenue, to 
Second avenue, to Grand avenue, to Crescent street, to Newtown 
avenue, to Flushing avenue, to Main street, to Fulton avenue, 
to 92nd street ferry, a distance of 4.23 miles. 

4. Ravenswood line—from Borden avenue and Front street, 
along Borden avenue to Vernon avenue, to Boulevard, to Fulton 
avenue, to 92nd street ferry, a distance of 2.94 miles. 

5. Flushing avenue line—from 92nd street ferry along Ful- 
ton avenue to Main street, to Flushing avenue, to former city 
line of Long Island City, a distance of 1.87 miles. 

6. Broadway line from Jackson avenue and Newtown road, 
Woodside, on Newtown road to Broadway, to Boulevard, to Ful- 


ton avenue, to 92nd street ferry, a distance of 2.26 miles. 
P.U.R.1929D. 
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Franchises of Predecessor Companies. 


In support of their claim that they have succeeded to the prop- 
erties, rights and franchises of the Steinway Railway Company 
of Long Island City and its predecessor companies, the Receivers 
introduced considerable documentary evidence which include 
franchises granted by the legislature and those granted by local 
authorities. They have indicated on a map (Exhibit No. 41) 
the various routes described in such franchises, but they have not 
shown under what franchises the tracks upon different streets 
on which the Steinway Lines are operated were actually con- 
structed. In instances it appears that as many as three fran- 
chises were granted at different times for construction and oper- 
ation upon the same or a part of the same street. The city of 
New York has offered evidence (Exhibit No. 75) indicating by 
whom, under what grants and when tracks were constructed 
upon the various streets. The correctness of that evidence was 
not questioned by the Receivers. 

It has seemed advisable to set forth the following resume of 
the history of the Steinway Railway Company and its prede- 
cessors, with particular reference to franchise grants and any 
fare provisions contained in them: 

Name of Company. Date of Incorporation. 
. The Astoria and Hunters Point Railroad Company, April 23, 1867. 
. The Astoria and Hunters Point Railroad Company, January 31, 1877. 
. The Long Island City Share Railroad Company, June 1, 1874. 
. Jackson and Steinway Avenues Railroad Company of Long Island City, 
July 23, 1879. 
The Broadway and Bowery Bay Railroad Company, June 19, 1883. 
. Steinway Avenue and Bowery Bay Railroad Company, June 20, 1883. 


. Steinway and Hunters Point Railroad Company, April 28, 1883. 
. Steinway Railway Company of Long Island City, March 23, 1892. 


CONAN Pore 


1. The Astoria and Hunters Point Railroad Company was 
incorporated April 23, 1867, by Chapter 662, Laws of 1867, 
which authorized the company to construct and operate a double 
track railroad, to be operated by horse power, along the route in 
the village of Astoria and in Long Island City, substantially as 
follows: 

From Astoria ferry through Fulton street, Main street, New- 
town avenue, Crescent street, Grand street, Second avenue, 


Pierce avenue, First avenue, Ridge road, Academy street, Payn- 
P.U.R.1929D. 
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tar, Harris and East avenues, East Sixth street, West Sixth 
street, West avenue, West Third street, Front street to West 
second street (now Borden avenue). 

Some of the provisions in that Act were: “and the rate of fare 
shall not exceed 10 cents for the whole distance. ‘ 

“The said company shall not be authorized and empowered to 
lay their railroad above described through and along any of the 
streets or avenues above described until they have obtained the 
consent of the trustees of the said village of Astoria or the con- 
sent of the proper authorities in the said Long Island City, re- 
spectively, for that purpose; and said road shall be commenced 
within one year and completed within two years.” 

On June 28, 1867, the village of Astoria appears to have 
given its consent for that part of the road above described lying 
within that village. That consent obtained no fare provision. 

By an agreement dated March 10, 1868, the company acquired 
from the Hunters Point, Newtown and Flushing Turnpike Com- 
pany: “the right to lay a double track iron railway for the use 
of cars drawn by horses or mules as hereinafter provided upon 
the bed of the Turnpike road of the party of the first part, 
known as ‘Jackson avenue,’ from the westerly terminus of said 
Turnpike road to a point in the vicinity of the intersection of 
the old Dutch Kills Road therewith.” 


That agreement provided: 

“No greater fare than 5 cents for each passenger shall ever be 
charged by either party upon the railroad herein provided to be 
constructed but any lower fare may be agreed upon at any time 
by the parties hereto.” 

By Chapter 411, Laws of 1868, the company was authorized 
to change the route of its road: “by running the same from Wil- 
bur avenue along Academy and Jane streets, or the old Astoria 
road and Jackson avenue, to the ferry at Hunters Point, after 
obtaining permission from the Hunters Point, Newtown and 
Flushing turnpike road company therefor,” and was required to 
commence the said road within one year and complete same 
within two years after April 27, 1868. 

The city’s evidence (Exhibit No. 75) indicates that tracks 
were constructed under the two legislative grants, mentioned 
P.U.R.1929D. 
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above, prior to September 1, 1871, and double tracks completed 
by 1877. 

By Chapter 789, Laws of 1872, the company was authorized 
to extend its road along Thomson avenue from Jackson avenue 
to the easterly line of Long Island City but there is nothing to 
indicate that the company acted thereunder. 

The property and franchises of the Astoria and Hunters Point 
Railroad Company were sold under foreclosure and transferred, 
by deed dated October 19, 1876, to two trustees, the survivor of 
whom transferred same by deed dated January 28, 1880, to a 
company, formed on a reorganization, and called the Astoria and 
Hunters Point Railroad Company. 

2. Astoria and Hunters Point Railroad Company (2nd) was 
incorporated on January 4, 1877, under the General Railroad 
Law of 1850. This company seems to have obtained the con- 
sent of Long Island City on March 6, 1877, to construct a road 
along Broadway from Second avenue to Steinway avenue. Ac- 
cording to Exhibit No. 75 the track was constructed under that 
consent in 1878 by P. J. Gleason, as lessee of the road. 

This second Astoria and Hunters Point Railroad Company 
appears to have leased its property and franchises on January 
27, 1885, to the Steinway and Hunters Point Railroad Company 
and to have been merged into the latter company on November 
26, 1885. ia SE Soa 

3. The Long Island City Short Railroad Company was in- 
corporated June 1, 1874, under General Railroad Law of 1850 
and Chapter 221 of the Laws of 1874. The latter act authorized 
certain named individuals to construct and operate a railroad 
over a route hereinafter described and required those individuals 
and their associates within one month after tke passage of the 
Act (April 21, 1874): “to organize as a corporation under the 
general railroad act, and such corporation when so formed shall 
have the powers and be subject to all the provisions of said act 
not inconsistent herewith, except the following sections, or any 
amendments thereof, namely, the twenty-seventh, thirty-first, 
thirty-fourth, thirty-seventh, thirty-eighth, thirty-ninth, fortieth, 
and forty-fourth and except also as to the number of associates 


required by the first section of said act.” 
P.U.R.1929D. 
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The route authorized by said Act was as follows: 

From the easterly boundary of the land owned by the East 
River Ferry Company in Borden avenue, thence along Borden 
avenue, Vernon avenue, the Boulevard, Fulton avenue to the 
92nd street ferry in Long Island City, and also along such other 
streets in the Fourth Ward of that city as the common council, 
with the consents of owners of two third in value of property 
fronting on said streets, may permit. 

Said act provided that “compensation shall not exceed 6 cents 
for any one passenger.” 

The act further required such corporation to begin the con- 
struction of its road within six months after filing its articles of 
association and to expend thereon 10 per cent of its capital and 
to complete the road and put same in operation within one year 
from the time of filing said Articles under penalty of the cessa- 
tion of its corporate existence and powers. 

On April 13, 1875, the Common Council of Long Island City 
granted two franchises to this company for the following exten- 
sions: 

(a) “From the junction of said railroad and tracks at the 
corner of Vernon avenue and Broadway, through Vernon avenue 
and Broadway, through and along said Broadway to Synder’s 
Park between 10th and 11th avenues in the Fourth Ward of 
Long Island City for the accommodation of passengers going to 
and from said points; the same to be completed within the next 
ninety days.” 

(b) “From the corner of Sunswick Terrace and Fulton street 
through said Fulton street to Main street, through Main street 
to Flushing avenue, through Flushing avenue to Kouwenhaven 
street, through and along said Kouwenhaven street to Potter 
avenue, through said Potter avenue to Steinway avenue, and 
thence along said Steinway avenue to the city limits, and any 
other street and avenue that it may be necessary to extend said 
road ; the same to be completed within the next ninety days.” 

Exhibit No. 75 shows that the company (1) completed the 
construction of its tracks upon the route described in Chapter 
221 of the Laws of 1874 by April 1, 1875, and (2) constructed 
its tracks prior to June 1, 1875, upon Flushing avenue from 
P.U.R.1929D. 
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Main street to Steinway avenue under the consent of the com- 
mon council of Long Island City. That exhibit also states that 
the track on Flushing avenue was reconstructed by the Stein- 
way and Hunters Point Railroad Company in 1883. 

By deed dated April 17, 1883, from James A. Covert, Ref- 
eree, the property and franchises of the Long Island City Shore 
Railroad Company were conveyed to William Steinway who, by 
deed dated April 24, 1883, conveyed same to the Steinway and 
Hunters Point Railroad Company. 

4, Jackson and Steinway Avenue Railroad Company of Long 
Island City was incorporated July 23, 1879, under the General 
Railroad Law of 1850 for the purpose of constructing a street 
railway in Long Island City over the following route: 

From 34th street ferry at foot of Borden avenue to Vernon 
avenue, to Jackson avenue, to Steinway avenue, to some con- 
venient point at or near Bowery Bay. 

This company apparently obtained, by assignment, consents 
granted by the common council of Long Island City on July 
26, 1876, and March 6, 1877, to James M. Freeman and his 
associates to lay rails and operate a railroad upon certain streets 
in that city, including those named above. The right to con- 
struct and operate the railroad was upon the condition “that 
they should run the same with care and regularity and at the 
lowest rate of fare.” It appears from the records in the office 
of the clerk of Queens county in an action of the supreme court, 
entitled “The People of the State of New York against the 
Jackson and Steinway Avenue Railway Company of Long Is- 
land City,” that a permanent injunction was granted on July 28, 
1881, restraining this company “from operating or maintaining 
or in any manner retaining a railroad on Jackson avenue in Long 
Island City.” There is nothing to show that said injunction was 
later vacated. 

The property of the Jackson and Steinway Avenue Railroad 
Company appears to have been leased to the Steinway and 
Hunters Point Railroad Company on April 13, 1885, and to 
have vested in the latter on April 16, 1885. 

5. The Broadway and Bowery Bay Railroad Company was 


incorporated June 19, 1883, under the General Railroad Law of 
P.U.R.1929D. 
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1850, to construct and operate over the following route in Long 
Island City: 

Commencing at Broadway and Vernon avenue, thence along 
Broadway to Steinway avenue and thence along Steinway avenue 
to the northeasterly boundary line of the City at Bowery Bay. 

On June 5, 1883, the common council of Long Island City 
granted a franchise to Henry Ziegler to construct and operate 
over the route above described subject to the following provision 
as to the fare: 

“The rate of 5 cents for each passenger for any distance over 
said road, school children between the hours of 8:00 and 9:00 
o’clock a. m. and 3:00 and 4:00 pv. m. 2 cents, and members of 
the police force free.” 

On June 21, 1883, Ziegler assigned all the rights and franchise 
to operate the railroad under the above consent to this company. 

It appears from Exhibit No. 75 that this company construct- 
ed its tracks upon Broadway and Steinway avenue under said 
franchise of June 5, 1883, and completed such construction on 
August 12, 1883. 

On November 5, 1884, the common council of Long Island 
City consented to an extension of this company’s railroad along 
Steinway avenue (from Broadway) to Jackson avenue, to Bor- 
den avenue, to Front street, upon condition that the provisions 
of Chapter 252 of the Laws of 1884 (applicable to the construc- 
tion, maintenance, and operation of street surface railroads) be 
complied with. 

It seems that the railroad of the Broadway and Bowery Bay 
Railroad Company was leased to the Steinway and Hunters 
Point Railroad Company on January 2, 1885, and to have be- 
come merged with the latter company on April 16, 1885. 

6. Steinway Avenue and Bowery Bay Railroad Company was 
incorporated June 20, 1883, under the General Railroad Law of 
1850 for the purpose of constructing a railroad in Long Island 
City over the following route: 

Commencing at the foot of Borden avenue and running thence 
to or near to Jackson avenue and thence along and upon or near 
Jackson avenue to or near to Steinway avenue and thence along 


and upon or near to Steinway avenue, to Bowery Bay. 
P.U.R.1929D. 
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On January 17, 1882, the Common Council of Long Island 
City granted a consent to Stephen J. Simmons to construct and 
operate along the following route: 

From Bowery Bay along Steinway avenue to Jackson avenue 
and along Jackson avenue to Skillman avenue, in accordance 
with the terms of a resolution previously adopted and Simmons’ 
proposal whereby he agreed to carry passengers “for the sum or 
fare of 5 cents.” 

That consent was apparently assigned to one James W. Lamb, 
who, according to Exhibit No. 75, constructed tracks thereunder 
between March 23, 1882, and July 9, 1883, along Jackson 
avenue from Skillman avenue to Steinway avenue and along 
Steinway avenue to Broadway. 

By deed dated July 9, 1883, Lamb and his wife conveyed all 
their franchise rights and railroad to the Steinway Avenue and 
Bowery Bay Railroad Company. 

The latter apparently leased its property to the Astoria and 
Hunters Point Railroad Company on July 25, 1883, and was 
merged in that company on April 16, 1885. 

7. Steinway and Hunters Point Railroad Company was in- 
corporated April 28, 1883, under the General Railroad Law of 
1850 as a reorganization of the Long Island City Shore Railroad 
Company. By deed dated April 17, 1883, from James W. 
Covert, referee, the property and franchises of the Long Island 
City Shore Railroad Company were conveyed to William Stein- 
way who, by deed dated April 24, 1883, conveyed the same to 
the Steinway and Hunters Point Railroad Company. 

By resolution of the common council of Long Island City, 
adopted November 10, 1885, and approved by the mayor on 
November 16, 1885, this company was granted a consent to ex- 
tend its existing road as follows: 

From its present tracks in Jackson avenue at Steinway 
avenue, thence along Jackson avenue in a southeasterly direction 
to the city line and thence southerly along the old Bowery Bay 
road 800 feet; also to extend its tracks on Flushing avenue so 
that they shall constitute a continuous double track from Main 
street to the southeasterly boundary of the city. 


On November 28, 1885, the common council adopted a resolu- 
P.U.R.1929D. 
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tion stating that the consent granted on November 10, 1885, 
and approved by the mayor on November 16, 1885: “was and is 
given upon the express condition that the provisions of Chapter 
252 of the Laws of 1884 entitled ‘An Act to provide for the con- 
struction, extension, maintenance, and operation of street sur- 
face railroads and branches thereof in cities, towns, and villages’ 
passed May 6, 1884, pertinent thereto shall be complied with.” 

The city’s exhibit (No. 75) shows that the company, in 1886, 
constructed a single track upon Jackson avenue from Steinway 
avenue to Woodside avenue and, in 1889, a track on Flushing 
avenue from Steinway avenue to the Bowery Bay road under 
said franchise of November 10, 1885, and that the Steinway 
Railway Company constructed, in 1892, a second track upon the 
aforesaid portion of Jackson avenue. 

By deed dated March 5, 1892, the franchises and property 
of this company were conveyed after a foreclosure sale to Wil- 
liam Steinway, who, on March 30, 1892, in turn conveyed same 
to the Steinway Railway Company of Long Island City. 

8. Steinway Railway Company of Long Island City was in- 
corporated on March 23, 1892 for the purpose of building and 
operating or of maintaining and operating a railroad already 
built, not owned by a railroad corporation, or for both purposes, 
in Long Island City and in the towns of Newtown and Flushing. 

By the deed, dated March 30, 1892, from William Steinway, 
it acquired the property of the Steinway and Hunters Point 
Railroad Company, which appears to have succeeded to the prop- 
erties of the various companies heretofore mentioned. 

On March 21, 1893, the common council of Long Island City 
granted a franchise to the Steinway Railway Company for a 
number of extensions, including one upon Broadway from Stein- 
way avenue to the Old Bowery Bay road and along the latter to 
Jackson avenue, upon certain conditions, one of which provided: 

“This consent is given upon the express condition that Article 
4 of the General Railroad Law of the State of New York shall 
be complied with.” 

Exhibit No. 75 indicates that, prior to October 8, 1895, the 
company constructed its track on that part of Broadway between 


Steinway Avenue and Newtown Road. 
P.U.R.1929D. 
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On October 8, 1895, the common council of Long Island City 
granted its consent for the construction of an extension, along 
Newtown road from Broadway to Jackson avenue, and one of the 
conditions imposed was: 

“That the provisions of Article 4 of the Railroad Law of the 
state of New York pertinent thereto shall be complied with.” 

According to Exhibit No. 75, this short extension was con- 
structed by the company in 1896. 

Another consent given to this company by the common coun- 
cil of Long Island City sometime in 1895 (filed with the clerk 
of Queens county on May 7, 1896) was for a route along Third 
street from Jackson avenue to a point west of West avenue. 

That consent also required compliance with the provisions of 
Article 4 of the Railroad Law. 

The Steinway Railway Company was merged into the New 
York and Queens County Railway Company by certificate filed 
with the secretary of state on September 16, 1896. 


Franchise Contract of June 10, 1909. 


The only additional franchise that need be referred to, and 
one to which the counsel for the Receivers calls particular at- 
tention, was that obtained under contract, dated June 10, 1909, 
between the city of New York and the New York and Queens 
County Railway Company. That company, incorporated June 
26, 1896, became the owner and operator of the Steinway Lines 
as the result of the merger of the Steinway Railway Company 
on September 16, 1896. A part of the route of one of these 
lines—the Dutch Kills or Astoria Line—was along: 

Pierce avenue (from Debevoise or Second avenue), First 
avenue, Ridge Road, Academy street and Jane street to Jack- 
son avenue. 

The agreement of June 10, 1909, authorized the New York 
and Queens County Railway Company to construct and operate 
an extension, along Debevoise avenue between Pierce avenue 
and Jackson avenue, upon certain conditions including the fol- 
lowing as to fare: 

“T welfth—The rate of fare for any passenger upon said rail- 


way shall not exceed 5 cents, and the company shall not charge 
P.U.R.1929D. 
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any passenger more than 5 cents for one continuous ride from 
any point on said railway, or a line or branch operated in con- 
nection therewith, to any point thereof, or of any connecting 
line or branch thereof, within the limits of the city. 


“The rate for the carrying of such property over the said rail- 
way upon the cars of the company shall in all cases be reason- 
able in amount, subject to the control of the Board, and may be 
fixed by the Board after notice to the company and a hearing 
had thereon, and when so fixed such rates shall be binding upon 
the company, and no greater sums shall be charged for such 
services than provided for by it.” 

Another pertinent provision is found in § 3, which reads: 

“This grant is also upon the further and express condition 
that the provisions of the Railroad Law pertinent hereto shall be 
strictly complied with by the company.” 

[1-4] It is clear from the record in this case that the proposed 
extension on Debevoise avenue was intended as a substitution for 
that part of the then existing route of the Dutch Kills line, 
above described. The company was required, as one of the fur- 
ther conditions of the city’s consent, to take the necessary pro- 
ceedings under the Railroad Law for the abandonment of that 
portion of its route and to remove therefrom its tracks and other 
equipment within sixty days after commencing the operation of 
the substituted route. The record shows that the old route was 
subsequently abandoned, that the tracks thereon were removed 
and that the tracks on the substituted route on Debevoise avenue, 
between Pierce and Jackson avenues, were constructed and 
placed in operation on December 4, 1909. 

Apparently the change in the route on the Dutch Kills line 
was made as result of the city’s request. The former Public 
Service Commission for the First District on July 2, 1909, ap- 
proved of the proposed construction and operation on Debevoise 
avenue, from Pierce avenue to Jackson avenue. That approval 
was given pursuant to a recommendation contained in the opin- 
ion of Commissioner Bassett, who said, among other things (Re 
New York & Q. County R. Co. 1 P. S. C. R. (1st Dist. N. Y.) 
697, 699) : 

P.U.R.1929D. 
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“For the reason that this route crosses the plaza of the Queens- 
boro Bridge, and the present location of the company’s tracks 
seriously interferes with the proper development of the plaza for 
transit purposes, the company, at the request of the city, made 
application to the Board of Estimate and Apportionment to 
change that part of its Dutch Kills route above described so as 
to bring its tracks all the way down Debevoise avenue or Second 
avenue from the present turn at Pierce avenue to Jackson avenue 
at a point about two blocks northerly from the Queensboro 
Bridge Plaza.” 


Section 29 Inapplicable. 


The Receivers’ claim that under § 29 of the Public Service 
Commission Law they have the right to increase to 7 cents the 
existing rate of 5 cents charged on the Steinway Lines after 
thirty days notice to the Commission and publication for a like 
period of the proposed rate unless it is suspended by the Com- 
mission in which event the new rate would become effective up- 
on the expiration of the period of suspension (July 7th) unless 
the Commission in the meantime decided against its propriety. 
A similar contention was considered and rejected in two analo- 
gous cases recently decided—Case No. 2915, Re Dry Dock, E. 
B. & B. R. Co. (P.U.R.1929C, 305) and Case No. 2919, Re 
Eighth and Ninth Avenues R. Co. In those cases, this Com- 
mission held that § 29 has no application to the rates of a car- 
rier which have been fixed by contract, statute or order of the 
Commission and that no changes could be made in rates so fixed 
except by agreement or after a determination by the Commission 
under § 49 of the Public Service Commission Law. For a dis- 
cussion of the reasons leading to the Commission determination 
rejecting the proposed increases in the two cases mentioned, the 
opinion in the Dry Dock Company Case, supra, should be read. 

Although all of the participants to this proceeding recognize 
that the 5-cent fare is the fixed lawful rate upon all of the 
Steinway lines, there is considerable doubt as to the authority un- 
der which that rate was so established. The Receivers contend 
that it was fixed by virtue of the fare provisions in the agree- 


ment of June 10, 1909, between the city of New York and the 
P.U.R.1929D. 
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New York and Queens County Railway Company with respect 
to the Debevoise avenue extension. I think it is doubtful, how- 
ever, that the contract in question, authorizing in effect the 
mere substitution of a shorter route at the city’s request, would 
result in the abrogation of all fare provisions in prior franchises. 
People ex rel. Garrison v. Nixon, 229 N. Y. 645, 129 N. E. 
943. The 5-cent fare on the Steinway lines was not established 
by the contract of June 10, 1909, as that rate had been in effect 
prior to that time but just when it was first charged the record 
does not disclose. After an examination of the documentary 
history of the Receivers’ predecessors in the light of the ap- 
plicable statutes and decisions, and in view of the present state 
of the record in this case, it seems to me more probable that 
the obligation to charge but 5 cents on the Steinway lines arose 
either (1) from franchises granted by Long Island City and 
particularly those granted in 1885 to the Steinway and Hunters 
Point Railroad Company or those granted in 1893 and 1895 to 
the Steinway Railway Company, or (2) from the leases of the 
properties and franchises of predecessor companies to the Stein- 
way and Hunters Point Railroad Company, which later merged 
those companies. But it seems unnecessary at this time to at- 
tempt to decide more definitely the question as to what statute 
or contract caused the fixation of the existing rate on the Stein- 
way lines. Irrespective of the authority under which it was 
fixed, I think it may be accepted as a certainty that the 5-cent 
fare is the fixed lawful rate. Accordingly, the holding in the 
Dry Dock Company Case, supra, and in the Eighth and Ninth 
Avenues Company Case is decisive kere. Consequently the Re- 
ceivers were not justified in attempting to increase the present 
fare by proceeding under § 29 of the Public Service Commis- 
sion Law, and an order should be entered rejecting the revised 
tariff sheets providing for a 7-cent fare. 

This disposition of the case makes it unnecessary to discuss 
any of the other matters arising in this proceeding. 
P.U.R.1929D. 





WEST NEW YORK vy. PUBLIC SERV. C. TRANSPORT. 
NEW JERSEY BOARD OF PUBLIC UTILITY COMMISSIONERS. 


TOWN OF WEST NEW YORK 
v. 


PUBLIC SERVICE CO-ORDINATED TRANSPORT. 


Commission — Jurisdiction over highway paving. 

1. The Board cannot exercise its statutory powers to require the 
repair of highways damaged by reason of street railway operation, 
where there is no proof that the places sought to be repaired are in 
fact public highways, or that the damaged condition is a result of 
street railway operation, or that the company was obligated to repair 
such damage, p. 591. 

Commissions — General jurisdiction — Highways — Repairs. 

2. The general jurisdiction of the Board of Public Utility Com- 
missioners applies only to the specific objects enumerated in the act 
and does not include the power to require utility companies to keep 
highways in repair, p. 591. 


[June 27, 1929.] 


Comp.arnt of a town against a transportation utility relating 
to the condition of certain highways; denied. 
Appearances: Samuel L. Hirschberg, for town of West New 


York; Charles S. Straw, for Public Service Co-ordinated Trans- 
port. 


[1, 2] Public Service Co-ordinated Transport operates a trol- 
ley line along a private right of way in the middle of what is 
known as Dewey avenue in the town of West New York. The 
tracks and the private right of way cross several intersecting 
streets, but whether the intersections are public highways or not, 
does not appear. The Transport, or its predecessors in times 
past, have placed cracked stone at these intersections and to this 
extent have paved them. These pavements are now out of repair. 

The town of West New York has filed a petition with this 
Board praying that the Transport be required to “cause the said 
condition to be corrected so as to make the same safe for public 
use and travel.” 

No order can be made under Chapter 129 of the Laws of 1927 
because there is no proof that the places of intersection are pub- 
lic highways or that the pavements have been damaged by reason 
of the operation of the street railway cars, or that the company, 
P.U.R.1929D. 
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at the time of the passage of the act, was obligated to repair 
such damage. 

Counsel for the town does not, however, rely upon this statute 
but rather upon the general jurisdiction of the Board under the 
Public Utility Act of 1911. The general jurisdiction of the 
Board applies only to the specific objects enumerated in the act 
and these do not include the relief prayed for by the Town. 

The petition of the Town of West New York must be denied. 





MISSOURI PUBLIC SERVICE COMMISSION, 


RE OZARK UTILITIES COMPANY. 
[Case No. 6193.] 


RE ELECTRIC UTILITIES COMPANY OF JOPLIN. 
[Case No. 6203.] 


Certificates of convenience and necessity — Choice of applicants — 
Electricity. 

1. The fact that one electric company’s rates are of such a type 
as would encourage the greater use of electricity should be considered 
in determining which of two companies should be authorized to operate 
in a certain territory, p. 597. 

Certijicates — Choice of applicants — Cost of extensions. 

2. The cost of extension of electric service to rural consumers 
should be considered in determining which of two companies should be 
given authority in a specific territory, p. 598. 

Certificates — Choice of applicants — Electricity, 

3. A point to be taken into consideration in determining which of 
two applicants should be awarded authority to furnish electrical serv- 
ice in a specific territory is whether or not the extension to the new 
territory to be served logically and geographically falls into the ter- 
ritory of one or the other, p. 599. 

Certificates — Choice of applicants — Special offer. 

4. It is not fair, in determining which of two applicants should 
be awarded authority to render electrical service in specific territory, 
to compare the offer by one company of a special condition to prospec- 
tive customers to be furnished service under the proposed extension, 
where there is nothing in the company’s rural schedule on file war- 
ranting the promise, p. 600. 


[June 25, 1929.] 
P.U.R.1929D. 
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AppLicaTion by two competitive electrical utilities for a 
certificate of convenience and necessity to construct and operate 
a distribution system in the same territory; one utility awarded 
authority and application of the other denied. 


By the Commission: This cause is brought before the Com- 
mission by the filing of two applications; one being the applica- 
tion of the Ozark Utilities Company of Pleasant Hill, Missouri, 
hereinafter referred to as the Ozark Company, for an order of 
the Commission granting said company a certificate of conveni- 
ence and necessity to construct, maintain, and operate a 3-phase, 
6,600 volt electric transmission line beginning at a point near the 
village of Albatross on state highway No. 66, thence east along 
said state highway to the village of Halltown, and for a certificate 
of convenience and necessity for the construction, maintenance, 
and operation of an electric distribution system in said village 
of Halltown, all in Lawrence county, Missouri; the other being 
the application of the Electric Utilities Company of Joplin, 
Missouri, hereinafter referred to as the Electric Company, for a 
certificate of convenience and necessity to construct, maintain and 
operate a 3-phase, 6,600 volt electric transmission line beginning 
at x point near the city of Ash Grove in Greene county, thence 
south approximately four miles, thence west approximately two 
miles, thence south approximately three and one-half miles to 
the village of Halltown in Lawrence county, and for a certificate 
of convenience and necessity to construct, maintain, and operate 
an electric distribution system in said village of Halltown. 

Both cases were heard by the Commission, after due notice 
had been given, at the Commission’s hearing room in Jefferson 
City on the 24th day of January, 1929, at which time and place 
all interested parties were given an opportunity to be heard and 
the matter was submitted on the record. 

The application of the Ozark Company was filed on Decem- 
ber 4, 1928, and said company submitted as proof that it had re- 
ceived the consent of the local inhabitants of the village of Hall- 
town and vicinity petitions signed by the various inhabitants 
and interested parties of said village, and stated that the village 
is unincorporated. The original petition, however, is amended 


by a supplemental petition, filed December 24, 1928, in which 
P.U.R.1929D 38 
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the Ozark Company states that since filing its original petition 
it has ascertained that the village of Halltown is incorporated 
and has secured from the board of trustees of said village a 
franchise authorizing it to construct, maintain, and operate an 
electric distribution system over and along the streets of said 
village. The date of the ordinance granting the Ozark Company 
a franchise is December 12, 1928. 

The application of the Electric Company was filed December 
14, 1928, and was accompanied by a franchise granted on Novem- 
ber 28, 1928, by the village of Halltown to said company. 

The application of the Ozark Company was heard first and was 
immediately followed by the hearing of the application of the 
Electric Company, and since the issues in both cases have as 
the terminus of the respective transmission lines proposed the 
village of Halltown, for the purpose of furnishing electric service 
in said village, the cases are more or less conflicting. With 
such conditions obtaining, the two cases will be consolidated for 
the purpose of determining the issues involved. 

The Ozark Company furnished by an electric transmission 
system electric service to some forty towns and villages located 
mostly in the counties of Hickory, Polk, Cedar, Vernon, Barton, 
Dade, and Lawrence. One of its main north and south transmis- 
sion lines extends south from one of its hydro-plants at Caplinger 
Mills through Greenfield, Dade county, to Miller in Lawrence 
county, which lies south of Dade county. From Miller the Ozark 
Company has a transmission line extending west and south 
to its Sarcoxie district, and also from Miller south to the vil- 
lage of Albatross on highway No. 66, thence west on said high- 
way. The transmission line it is now proposing would extend 
east from Albatross a distance of approximately thirteen miles. 
On that extension the evidence shows the Ozark Company ex- 
pects to furnish electric service to some eighty-six or ninety 
customers, fifty of which, it is estimated, will be located in the 
village of Halltown. To furnish this service the company first 
proposed to build a 3-phase, 2,300 volt transmission line from 
Albatross to Halltown. 

The Electric Company is engaged in the operation of electric 
transmission and distribution systems and furnished electric 


service in the counties of McDonald, Greene, and Stone, and is 
P.U.R.1929D. 
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associated with the Empire District Electric Company and oper- 
ates its transmission system in connection with the transmission 
system of the Empire District Electric Company. The Electric 
Company is now furnishing service in the cities of Ash Grove, 
Walnut Grove, Bois D’Arc, and Willard which lie to the north 
and east of the village of Halltown. The Empire District Elec- 
tric Company with which the Electric Company is associated and 
from which company the Electric Company purchases a greater 
part of its electric energy is now furnishing current wholesale 
to the city of Mount Vernon, which lies to the south and west 
of Halltown. The transmission line proposed by the electric 
Company to furnish electricity to the village of Halltown will 
be approximately ten miles in length extending south of Ash 
Grove approximately eight miles and west two miles. The 
Electric Company claims that on this extension of ten miles it 
will serve eighty-seven customers. 

A witness of the Ozark Company testified that the exten- 
sion from Albatross to Halltown and the distribution system in 
the village of Halltown will cost $9,299.18 from which it esti- 
mates a probable revenue of $3,372. The Electric Company esti- 
mates the cost of the extension from Ash Grove proposed by it 
and the distribution system at Halltown will be $13,492, from 
which it expects a gross revenue of $2,515. 

The Ozark Company offers in support of its claims that it 
should be authorized to serve the village of Halltown, compari- 
sons in its business in four towns similar in size to that of 
Halltown that it now serves, namely the towns of Arcola, Iantha, 
La Russell, and Milford. The comparisons are given for the 
purpose of showing the differences in the revenues that the com- 
pany would have obtained in the above towns with the rates it 
has in effect applying and the rates which the Electric Company 
has in effect in the territory of Halltown. 

The data by the Ozark Company in its exhibits and testimony 
given at the hearing are as follows: 

Arcola Ivntha La Russell Milford 


Population ........-sseeeeee reeves 150 300 173 76 


Meme G6 MONTE .csccvcisvcscses 36 48 46 43 
Saving to the population of the 

Ozark Company rates over the Elec- 

tric Company’s rates ........+-.. $97.75 $211.93 $3.49 $80.28 
P.U.R.1929D. 
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Furthermore, from the data furnished by the Ozark Company 
it is found that the average number of kilowatt hours sold per 
consumer per month is as follows: 


SE: avicasenuibetsnsediietaaee.eians encour S6eseece beesesencsees Be 
DED “<cxnednndhssnes sees ckeneieneubee $06d0dbbO5e6600484b0RRS 12 
I aa bi dy tale db sv ah sa sini aooh an oan Aan Khenbeeduwen nbbteantenee 12 
et NEE. ndecedeeeneuseaneeanesévoneescisécauwssueuss nience scocese 


The Electric Company, in support of its claim that the rates 
it would charge for service in the village of Halltown would be 
less than the rates of the Ozark Company, submits an analysis 
of its business in the villages of Willard and Bois D’Arc for the 
months of August, September, October, and November, and 
states that the average consumption in those towns for commer- 
cial and residence lighting varies during those months from 21 to 
36 kilowatt hours per month. The average rate per kilowatt 
hour sold obtained during that time from each of the towns varies 
from 9.05 cents to 9.2 cents per kilowatt hour in Willard and 
from 6.30 cents to 7.22 cents per kilowatt hour in the village of 
Billings. That company also stated that during the month of 
November its average rate for commercial and residence lighting 
service in the town of Bois D’Are was 7.05 cents per kilowatt 
hour. 

Each of the applicants appears to consider that if it is au- 
thorized to furnish electric service in the village of Halltown that 
its billing will be comparable with that shown above for the re- 
spective towns used for examples, and that the rate per kilowatt 
hour and the amount of current consumed per month per con- 
sumer will be similar to the data just given by each. 

The details of the cost of the transmission line from Albatross 
te Halltown as submitted by the Ozark Company on its Exhibit 


G is as follows: 


24 Poles per mile for 13 miles—312 poles @ $9.43 ...........4. $2,942.15 
39 Miles of #4 A. C. S. R.—3978# @ 26¢ per pound .......... 1,012.28 
> rr ere eee ee rey eee ee 30.00 
Labor setting poles, stringing wire, ete——$225 per mile ..... 2,925.00 
Anchors—2 per mile @ $2.75 (25) ..........ceeeeeeeeeeees 68.75 
36 Lightning arresters, 6600 volts @ $18 ................2005- 648.00 
15 Transformers 6600 to 110-220 volts 14 kva. $60 ............ 900.00 
3 Transformers 6600 to 110-220 volts 5 kva. $91 ...........- 273.00 
EE. 8. ce WEES OSH RAO HON A 0K dbs KhdR SS RE Kees WOOO ROHR 500.00 
$9,299.18 


P.U.R.1929D. 
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This sum of $9,299.18 is the same figure mentioned above as 
being given by one of the Ozark Company’s witnesses as the total 
of the construction of the transmission line and distribution sys- 
tem. 

The Ozark Company laid considerable stress on the claim that 
it was proposing to furnish service to all the prospective con- 
sumers on state highway No. 66 adjacent to the proposed line 
without an installation cost or bonus being required of each con- 
sumer, and that it would furnish the current to the consumers 
at a lower rate than offered by the Electric Company. The Elec- 
tric Company admitted that it had required deposits of some of 
the rural consumers who reside along the line it has proposed to 
construct but claims that, under the schedule of rates it is charg- 
ing, the consumers will be charged less per kilowatt hour for cur- 
rent to be used than would be paid for the service if rendered 
by the Ozark Company. 

The cost of the extension as shown on Exhibit 1 submitted by 
the Electric Company is as follows: 





10 miles transmission line @ $900 per mile .........eeeeeees $9,000.00 
Halltown distribution lines and poles .......csceeececseseeces 1,218.00 
Halltown distribution transformers .......ccceccccccscccecece 250.00 
ee I GI Te GU oid ood: < a exces ccs nneecesontons 2,325.00 
WD in. 6:0860650ssneeescnebndessss0nnueseonnsesaceeedeees 700.00 

$13,493.00 
Less donation made by customers en route ....cecseesesecess 1,000.00 

$12,493.00 


The matter finally boils itself down to which of the two should 
furnish the service. 

[1] The evidence shows that the Ozark Company furnishes 
in other towns similar to the village of Halltown electric current 
at rates that begin at 12 cents per kilowatt hour and from the 
consumers’ data furnished by this company from those towns 
the number of kilowatt hours used per month per consumer aver- 
ages tend to thirteen kilowatt hours. The Electric Company 
shows that it is furnishing in towns similar to the town of Hall- 
town from an average of twenty-six to thirty-one kilowatt hours 
per month per consumer and charges a service charge of $1 per 
month, plus a rate beginning at 5 cents per kilowatt hour. Com- 
parison of the two schedules as shown by Exhibit N submitted 
P.U.R.1929D. 
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by the Ozark Company shows that for consumptions of less than 
fifteen kilowatt hours per month per consumer the rates proposed 
by the Ozark Company are the more favorable rates for the 
consumers but for consumptions above fifteen kilowatt hours per 
month, the rates proposed by the Electric Company are the more 
favorable, so it is evidence that it is only a matter of the amount 
of consumption of current per month which schedule would be 
the more favorable to the consumer. It appears that the Electric 
Company’s rates encourage the greater use of electricity. 

[2] Another question that is to be given consideration in de- 
termining which company should be given the authority herein 
requested is the matter of the cost of the extension. The Electric 
Company’s exhibit, as set out above, showing the cost of the trans- 
mission line and the distribution system as proposed by the Elec- 
tric Company shows that the complete cost would be $13,493. 
The cost of the transmission line as proposed by the Ozark Com- 
pany is $9,299.18. This appears to include only the transmis- 
sion line from Albatross to Halltown and nothing for the distri- 
bution system in the village of Halltown or for the customers’ 
meters. Neither does it show anything for the reconstruction of 
the single phase, 2,300 volt transmission line to a 3-phase, 6,600 
volt transmission line from the village of Miller south, and for 
the necessary substation at Miller to convert the current from the 
transmission voltage of 13,200, which is the incoming voltage at 
Miller, to 6,600. Neither does it show what the cost would be 
for a substation at Albatross to deliver single phase, 2,300 volt 
current at Albatross to the transmission line going west from 
Albatross which the Ozark Company now has in operation, nor 
the cost of a different voltage should that line be changed. The 
evidence shows that the transmission line from Miller South to 
Albatross and thence west is a single phase, 2,300 volt trans- 
mission line. Witness for the Ozark Company testified that it 
had been given permission to construct the line from Miller to 
Albatross, thence west along highway No. 66, as a 3-phase, 2,300 
volt transmission line and reference to the Commission’s records 
in which authority for that line was granted shows that the 
Ozark Company in Case No. 5840 made application to the Com- 
mission for a certificate of convenience and necessity to con- 
P.U.R.1929D. 
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struct a 5-phase, 2,300 volt line along that route. No informa- 
tion has been given the Commission as to why the line was not 
constructed as requested and as granted. The Commission found 
that the public convenience and necessity required a 3-phase 
transmission line and the applicant found differently. 

[3] Another point that must be taken into consideration in 
granting a certificate of convenience and necessity to utilities 
operating in competitive territory is whether or not the extension 
to the new territory to be served logically and geographically 
falls in the territory of one company or the other. The Electric 
Company claims that its lines as proposed to serve the village of 
Halltown will be shorter than the line proposed by the Ozark 
Company and that Halltown “is in a territory, which geograph- 
ically is fairly territory of the Electric Utilities Company.” Ex- 
hibit I filed by the Ozark Company shows that the transmission 
system of the ‘Ozark Company lies to the west of Miller and Al- 
batross and that to serve Halltown would require an extension to 
the east of that system. Exhibit 18 filed by the Electric Com- 
pany shows that the Electric Company and its associated com- 
pany’s transmission system serve a territory southwest of Hall- 
town, passing some 7$ miles south of Halltown to the east to the 
town of Republic, and from Republic north passing within 8 
miles and to the east of Halltown, and continuing thereon north 


The line then extends west to Ash Grove which 


some 9 miles. 
lies north of Halltown some 84 miles and east of Halltown 
miles. The extension as proposed by the Ozark Company would 
make Halltown a terminus of the line with no probable justifica- 
tion of a future extension to the line in any direction to include 
it in a loop for the purpose of protecting the service should the 
future requirements demand it, whereas the extension proposed 
by the Electric Company continuing from Ash Grove south to 
Halltown and thence 8 miles south to the present transmission 
system of the associated company of the Electric Company would 
place Halltown on a line that would render service from more 


Furthermore, it is claimed by the Electric 


than one direction. 
Company that the extension proposed by it would be available 
to furnish service to the village of Lawrenceburg which is located 


P.U.R.1929D. 
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some 14 miles from the route of the line proposed by said Electric 
Company. 

[4] The Ozark Company asks that consideration be given to 
its application because of its proposal to furnish electric service 
to customers who will be located along the transmission line which 
it proposes on state highway No. 66. It points out that the Elec- 
tric Company has required and obtained deposits from prospec- 
tive customers who reside along the route of the transmission line 
proposed by it. The Electric Company admits that it has taken 
bonuses from some of the prospective customers but states that 
it has done so in conformity with its rule on file with the Com- 
mission fixing rates and conditions under which the Electric 
Company will furnish electric service to customers residing in 
rural territory. If the Electric Company has required such 
bonuses in conformity with that rule, it has complied with the 
law in that respect and could not agree to make the extension 
and furnish the service in any other manner. , 

The files of the Commission show that the Ozark Company 
has on file a schedule of rates and rules covering the territory 
in which it furnishes electric service which contains a rule read- 
ing as follows: 

“The customer shall be required to pay for all farm line ex- 
tension.” 

Our understanding of the rule is that the rural customer 
is required to pay for the entire cost of the extension, including 
the transformer and other equipment. There is nothing in the 
company’s rural schedule on file with the Commission to indi- 
cate that the rule does not apply in all territory furnished by it 
and it does not appear fair to consider the offer of a special condi- 
tion to prospective customers to be furnished service under the 
extension proposed herein. 

Various and sundry petitions have been filed by both utilities 
asking that the company named in the particular petition be au- 
thorized to serve the village of Halltown but the claims made in 
the petitions pleading for one company practically counterbalance 
the claims made in the petition of the other company. The Com- 


mission is, however, in receipt of a letter from the village of 
P.U.R.1929D. 








RE OZARK UTILITIES CO. 601 










Halltown signed by the chairman of the village board, which 
reads as follows: 










Halltown, Mo. 
Jan. 31, 1929 

To the Public Service Comm. Jefferson City, Missouri. 
Gentlemen : 

This is to say that the town of Halltown did not know of the 
last rates submitted to the Commission at the hearing a short 
time ago by the Ozark Utilities Company. They gave us one and 
submitted another to the Commission. We want to say that the 
town of Halltown is in favor of the Empire District Electric 
Company serving the town. We believe the Empire will serve 
the county as well as the Ozark and we think the Empire will be 
better for the town. 













Yours truly, 
(Signed) Roy Hall, Chairman 






In consideration of all the evidence before the Commission, 
it is of the opinion that the application of the Ozark Company 
should be denied and that of the Electric Company granted. 

Stahl, Chairman, Ing, Hutchison, Porter, and Hull, Commis- 


sioners, concur. 
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GRANT A. KARNS et al. 
v. 
INDIANAPOLIS STREET RAILWAY COMPANY. 


[No. 9500.] 











Service — Street railways — Skip-stop — Referendum. 
The Commission, in view of the result of a referendum among street 

car patrons, showing 2,888 against, and 1,757 in favor of, skip-stop 
proposals, was of the opinion that no further proceeding should be taken 

in the matter although such a referendum did not bind the Commis- 


sion. 








[June 14, 1929.] 










Comptarnt by street railway patrons against the operations 
of a certain traction line; matter dismissed. 
P.U.R.1929D. 
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Ellis, Commissioner: On August 25, 1928, Grant A. Karns 
et al. filed with the Public Service Commission of Indiana a 
petition in the above entitled cause outlining a proposed skip- 
stop plan of operation for the East Washington street line of 
the Indianapolis Street Railway. After a hearing the Commis- 
sion denied the original petition filed, but directed the company 
“to prepare and submit to this Commission in writing within 
thirty days a skip-stop plan for operation on the East Wash- 
ington street line.” An extension of time for compliance with 
the above order was granted by the Commission and on April 
3, 1929, the company submitted a proposal for a referendum 
on the skip-stop plan of operation, said referendum to be par- 
ticipated in by patrons of the East Washington Street line. 

On June 7, 1929, the Commission received the following com- 
munication from the company: 

“In compliance with Case No. 9500, “First Supplemental Or- 
der, Approved April 12, 1929, in the Matter of the Petition of 
Grant A. Karns, et al. v. Indianapolis Street Railway Com- 
pany (P.U.R.1929D, 314)—Change Plan of Operation on east 
Washington Street Car line, “the following report is made: 

“An election was conducted Wednesday, May 29, 1929, to 
determine the wishes of patrons of the car line concerned. 

“The ballot form approved by your Commission was provided. 
Twenty thousand ballots were printed and distributed on the 
street cars. Conductors were instructed to hand a ballot to each 
passenger, so far as this could be done without neglect of other 
duties. Ballot boxes were provided on each car, and the voter 
could either personally deposit the ballot, or hand it to the 
conductor or motorman who would deposit it. 

“The ballot boxes were sealed. Employees were instructed 
not to vote or to influence voters. The boxes were turned in at 
the offices of the street railway company, and the seals were not 
broken until authorized by Mr. Ed Hunter, Secretary of the 
Chamber of Commerce, who provided for the counting of the 
ballots. The result follows: 

In favor of skip-stop 
PE GD 5 606666605 coe 0 nds cenevecssierssececerevensens 2,888 


Total votes cast 
Majority against skip-stop 
P.U.R.1929D. 
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All ballots have been preserved. 

The election was supervised by the undersigned, by direction 
of Mr. James P. Tretton, General Manager of the Indianapolis 
Street Railway Company. 

Sample of ballot enclosed. 

Yours very truly, 
INDIANAPOLIS STREET RAILWAY COMPANY 
By Geo. H. Healey, 
Director of Public Relations.” 

The letter discloses that a majority of the patrons of the East 
Washington street line participating in the referendum opposed 
a change from tlie present plan of operation to a skip-stop plan. 

While a referendum such as this cannot be in any way con- 
sidered binding on the Commission, nevertheless, in view of 
the attitude of the patrons as expressed by the result of said 
referendum the Commission is of the opinion that no further 
proceedings should be had in this matter at this time and that 
this cause should be closed of record. 

It is therefore ordered by the Public Service Commission of 
Indiana that this cause be closed of record. 


McCardle, Singleton, Ellis, McIntosh, West, Commissioners, 
concur. 





OKLAHOMA CORPORATION COMMISSION, 


RE L. C. GILES. 
[Cause No. 9068.] 


RE OKLAHOMA RAILWAY COMPANY. 
[Cause No. 9070.] 
{Order No. 4647.] 


Certificates — Preference between applicants — Priority of applica- 
tion — Carriers. 
1. Notwithstanding the usual policy of the Commission to award 
a certificate of convenience and necessity to that applicant who first 
files an application, a railway company applying a few days subsequent 
P.U.R.1929D. 
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to the filing of an application by an individual was awarded preference 
where it was ready, willing, and able to render the motor service re- 
quired and public convenience and necessity in general demanded the 
protection of its railway investment from unwarranted competition, 
p- 608. 
Certificates of convenience — Choice of applicant — Rail and bus. 
2. A railway company ready, willing, and able to render motor 
service, was granted authority for the same rather than an individual 
operator, where a denial of such authority would seriously impair its 
investment and public convenience and necessity generally, which re- 
quired the continued operation of its railway and freight service, p. 
608. 
[April 25, 1929.] 


AppuicaTion of an individual and a railway company for a 
certificate of convenience and necessity to operate over the same 
territory ; denied to the former; granted to the latter. 


By the Commission: The above entitled cause came on for 
hearing on December 18, 1928. By agreement of the parties in 
both of said causes, they were consolidated for the purpose of 
taking testimony, and which agreement further provided that all 
testimony introduced should, where relevant and material, be 
considered applicable to both applications and also to the re- 
sponses of both of said parties filed in said causes. 

A pleading of the Oklahoma Railway Company filed in both 
of said causes set forth that in its opinion the public convenience 
and necessity did not require any additional service over the 
proposed route, but that if the Commission should find that the 
public convenience and necessity did require additional service 
or motor carrier service between Oklahoma City and Norman, 
then the applicant, Oklahoma Railway Company, was ready, 
willing, and able to render said service, and prayed the Com- 
mission for permission so to do; further that to permit anyone 
else to render the service would cause such additional losses in 
the operation of its interurban line that it would, from necessity, 
have to abandon said line and probably its other interurban lines, 
either of which would discommode the public convenience and 
necessity much more than it would be benefited by the granting 
of said certificate. 

That the response of the said L. C. Giles alleged that he had 


a prior application pending; that the same had been pending 
P.U.R.1929D. 
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for more than two years; that the application of the Oklahoma 
Railway Company was not made in good faith. 

The Oklahoma Railway Company and L. C. Giles, having 
announced ready for trial, the hearing was commenced. 

Whereupon the Oklahoma Transportation Company asked 
leave to intervene in both of said causes for the purpose of pro- 
testing the granting of the application and praying that its re- 
strictions be removed. 

Whereupon testimony and evidence was introduced by the 
various parties in support of their contentions. The hearing in 
said causes ccntinuing throughout several days. 

On January 11, 1929, the Commission, through F. C. Cap- 
shaw, as Chairman, and F. C. Carter, as Commissioner, made, 
entered, and promu!gated its Order No. 4568 in these causes. 
Commissioner C. C. Childers did not sign said order though he 
had participated in said hearing. 

It was found in said order that due to the facts stated therein, 
the public travel between Oklahoma City and Norman was suff- 
cient to warrant the issuance of a license for the transportation 
of such of the public who desired to travel by motor bus between 
said points. 

It was further found that L. C. Giles had filed his application 
prior to the filing of the application of the Oklahoma Railway 
Company and for that reason the said L. C. Giles was entitled 
to some preference; that the Oklahoma Railway Company was 
entitled to some preference by reason of the fact that it owned 
and operated an interurban line between said points and was 
ready, willing, and able to render any additional service which 
the public convenience and necessity might require. 

It was the order of the Commission, based upon the above find- 
ings that upon compliance with the law and the order and rules 
of the Commission, a certificate of convenience and necessity be 
issued to the said L. C. Giles to operate seven round trips be- 
tween Oklahoma City and Norman. That the rate of fare to be 
charged would be 55 cents one way or $1 per round trip. Fares 
for intermediate points were fixed. The schedule time for leav- 
ing Norman and Oklahoma City was set forth in said order. A 
similar certificate was directed to be issued to the Oklahoma Rail- 
P.U.R.1929D. 








606 OKLAHOMA CORPORATION COMMISSION, 


way Company for seven round trips per day at the same rates 
of fare. The departing time was arranged so that the busses 
of said parties would depart at every other hour. 

The protest and intervention of the Oklahoma Transportation 
Company was duly denied. 

To this order all the parties excepted. The Oklahoma Rail- 
way Company stating its intention to immediately move to set 
said order aside. 

Thereafter and on January 14, 1929, the Oklahoma Railway 
Company filed its motion asking that that part of said order 
wherein a certificate was granted to the said L. C. Giles, be set 
aside and a rehearing granted, and that pending said rehearing 
the certificate of the said L. C. Giles, if issued, should be sus- 
pended. The motion was presented to the Commission in con- 
ference on the date the same was filed. The Commission ordered 
the hearing thereon continued to 9:30 a. m. on January 15, 
1929, and ordered copies of said motion and petition to be served 
on the attorneys of the Oklahoma Transportation Company and 
L. C. Giles so that they might have an opportunity to appear 
und protest the granting of a rehearing. The Secretary of the 
Commission was directed, and did, notify by telephone, each 
firm of attorneys representing the parties in said causes. 

At the time set for said hearing, the various parties were 
present by their attorneys, and L. C. Giles, by his attorneys, 
filed his special appearance and objected to the jurisdiction of 
the Commission. The Oklahoma Transportation Company filed 
a motion asking that the entire order be set aside and that it be 
granted a rehearing. The hearing on said motions was held 
before Chairman Childers and Commissioners Hughes and Cap- 
shaw. 

Thereafter and on January 16, 1929, Journal Entry No. 1645 
was entered in both of said causes, by the terms of which that 
part of said order, which granted a certificate of convenience 
and necessity to the said L. C. Giles, was vacated and set aside 
and the effectiveness of the certificate issued to the said L. C. 
Giles was suspended pending a rehearing in said causes. 


Immediately thereafter the rehearing was set for hearing on 
P.U.R.1929D. 
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January 30, 1929, and notice of the time and place of said re- 
hearing in said causes was then duly given to all the parties. 

On January 30, 1929, (said rehearing extended over into 
January 31, 1929), the said causes were duly called for rehear- 
ing. The said L. C. Giles was present by his attorneys, J. B. 
Dudley and John Lutterell. The Oklahoma Railway Company 
was present by its attorney, K. W. Shartel. The Oklahoma 
Transportation Company was present by its attorneys, George 
Short and Earl Brown. 

Thereupon all of said parties having announced ready, there 
was presented a special appearance and plea to the jurisdiction 
of the Commission on behalf of the said L. C. Giles, which said 
plea to the jurisdiction was duly overruled by Chairman Childers 
and Commissioner Hughes for the same reasons stated in Journal 
Entry No. 1645; the same objection having been made prior to 
the making of that Journal Entry. Commissioner Capshaw dis- 
sented. Exceptions were allowed L. C. Giles. 

Thereupon the Oklahoma Railway Company produced evi- 
dence supporting the allegations in its motion and petition,— 

(a) That the public convenience and necessity did not de- 
mand, at most, bus service in excess of that it prayed the Com- 
mission to render in its application, and under its pleading filed 
herein ; which said service, for the reason stated in its pleading, 
it was entitled to exclusively render. 

(b) That its interurban business was being operated at a loss 
even in excess of that which it had been able to show at the first 
hearing herein. 

(c) That to permit the transportation of passengers by bus 
between Norman and Oklahoma City by others, would increase 
its losses to such an extent that its Norman line and probably 
its other interurban lines would have to be abandoned. 

Thereupon the Oklahoma Transportation Company introduced 
evidence which it claimed supported its motion to set aside Order 
No. 4568 in its entirety and permit it to transport passengers 
between Oklahoma City and Norman and intervening points in 
rendering the bus service it was authorized to render between 


Oklahoma City and Ardmore. 
P.U.R.1929D. 
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L. €. Giles produced no evidence but cross-examined the wit- 
nesses offered by the various parties. 

After full and careful consideration of all the testimony intro- 
duced at the various hearings herein, including the further ex- 
amination and study of the transcript of testimony taken at the 
original hearing, the Commission is of the opinion and finds, 
in addition to such findings of fact as have been heretofore set 
out herein: : 

[1, 2] 1. That the city of Norman, Cleveland county, Okla- 
homa, is approximately twenty miles in a general southerly direc- 
tion from Oklahoma City. That Norman is on the line of the 
Atchison, Topeka & Santa Fe Railway Company, extending from 
Kansas City, Missouri, to Galveston, Texas, over which are 
operated four passenger trains each way daily between Okla- 
homa City and Norman. That the applicant, Oklahoma Rail- 
way Company operates an interurban line of railway extending 
from its terminal station in Oklahoma City through which all 
of its interurban lines and city cars and busses operate for the 
purpose of picking up and discharging passengers, thence to its 
station in Norman which is located on the main street of that 
town, a block or two west of the center of the business district 
thereof. That the applicant gives hourly service each way over 
this line commencing at approximately 5 o’clock in the morning 
and ending approximately midnight of each day. That the rate 
of fare charged by said applicant on its interurban line from 
Norman to Oklahoma City is as follows: 

45 cents one way. 85 cents round trip. Commutation books 
may be purchased which give the passenger twenty round trips 
for $11, or 55 cents round trip, 274 cents each way. 

Passengers coming into Oklahoma City from Norman, are 
entitled to a transfer upon which they may ride to any part of 
the city on applicant’s busses or street cars. Transfers issued 
from busses or street cars to passengers going to the Oklahoma 
City terminal for the purpose of going to Norman are accepted 
on the interurban cars. The city rates of the applicant are 8 
cents or two tokens for 15 cents. Due to this transfer privilege 


the rates of the railway company to Norman in effect amount 
P.U.R.1929D. 
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to 74 cents less than above stated,—that is, 373 cents for straight 
fare or 20 cents if commutation books are used. 

2. The State University is located at Norman and a large 
number of students live in Oklahoma City with their parents 
or work in Oklahoma City and attend the University. A con- 
siderable number of people live in Norman and work in Okla- 
homa City. The ability of most of these students to live in 
Oklahoma City, and most of the people who live in Norman and 
work in Oklahoma City, is dependent upon the aforesaid com- 
mutation rates of the applicant, railway company. 

3. There is a considerable number of people living between 
Norman and Oklahoma City served by the interurban line. 
There is an unusually large percentage of unoccupied seats on 
the interurban cars. During rush hours additional facilities are 
provided. The interurban lines of the applicant which are 
operated as one system, include the line from Norman through 
Oklahoma City to Guthrie, Logan county, Oklahoma, and Okla- 
homa City to El Reno, Canadian county, Oklahoma. These 
lines, as a whole, are doing a little more than paying actual 
operating expenses. This is true of the interurban line between 
Oklahoma City and Norman. The service rendered on said 
interurban line is reasonably satisfactory. 

4. L. C. Giles, in connection with one Green, owned a motor 
carrier operating between Oklahoma City, via Moore and Nor- 
man to Ardmore, Oklahoma. At the time the certificate was 
granted for the operation of this line, no application was made 
to transport passengers between Norman and Oklahoma City. 
The cértificate was granted with that restriction. This line was 
sold to intervener, Oklahoma Transportation Company, under 
a contract whereby Giles sold to Green and Green in turn sold 
to intervener. Under the contract, Giles reserved to himself the 
right to apply for and all rights he might have in any applica- 
tions theretofore filed for certificates from Oklahoma City to 
Norman. Applicant Giles does not have any investment in motor 
bus equipment or in any other property which would be used in 
operating motor carriers between Oklahoma City and Norman. 

5. The granting of a certificate to operate a motor carrier to 


anyone other than the applicant herein would so reduce the 
P.U.R.1929D. 39 
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revenue received from applicant’s interurban line that the same 
would be operated at such loss that this line would have to be 
abandoned. This loss would likewise affect the remaining inter- 
urbans and would probably result in their abandonment. Thus 
millions of dollars worth of property would be destroyed. A 
large amount of freight is transported over these lines. Abandon- 
ment would deny this service to the cities served as well as the 
public at large. 

6. Bus travel at present is popular with certain people and 
there is a substantial part of the traveling public which prefer 
and demand bus service. This situation exists with reference 
to travel between Norman and Oklahoma City as is shown by 
the proof of all parties, and for that reason the public con- 
venience and necessity requires that such service be given subject 
to the same being co-ordinated with the service rendered by the 
applicant railway company on its interurban line and subject 
to said service being rendered by the applicant in order to pre- 
vent destruction of said interurban line would discommode and 
work to the disadvantage and not to the convenience of the pub- 
lic, as well as the shippers and travelers. Likewise, for the 
reasons stated, the public convenience and necessity does not 
demand nor would it be served by a strictly independent bus 
service. 

7. The applicant, Oklahoma Railway Company, is in good 
faith and as the proof shows, is ready, willing, and able to place 
in operation such motor carriers as the Commission finds the 
public convenience and necessity demands. The applicant is 
operating busses in Oklahoma City and has experience in the 
operation thereof and its responsibility, financial resources, and 
permanency are established. On account of its large organiza- 
tion it is better fitted and qualified than the respondent or inter- 
vener for the rendering of said service. The public will also be 
better and more cheaply served by the Oklahoma Railway Com- 
pany for the reasons herein stated and also because of the use 
of its large terminal facilities in Oklahoma City, and the issu- 
ance of transfers without additional charge to persons desiring 
to use its bus service. 

8. That the application of the said L. C. Giles for a cer- 
P.U.R.1929D. 
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tificate to operate a motor bus between Oklahoma City and 
Norman was filed a day or two prior to the application of the 
Oklahoma Railway Company. That ordinarily it has been the 
custom of the Commission, all others matters being equal, to 
grant the certificate to the applicant first making application 
therefor. In the instant case, however, the situation is entirely 
different. To permit the applicant, L. C. Giles, to render the 
proposed service would cause inconvenience to the public in a 
much greater degree than it would be convenienced, for the 
reasons stated. 

Such being the facts, preference and priority should be given 
to the Oklahoma Railway Company, since the Oklahoma Railway 
Company has offered to render said service, and said company 
is ready, willing, and able to render the same. 

That the alleged applications filed long prior to the applica- 
tion involved herein, by the said L. C. Giles, were never com- 
pleted and were not pending applications and in no way gave 
said Giles any prior rights to said route. 

9. That the public convenience and necessity does not require 
the service proposed by the applicant, L. C. Giles. The public 
convenience and necessity requires only such motor carrier serv- 
ice as may be co-ordinated with and supplemental to the service 
rendered by the Oklahoma Railway Company on its interurban 
line. 

10. That in accordance with part of Order No. 4568, said 
bus service shall be rendered from the terminal of the railway 
company in Oklahoma City to a convenient point at or near the 
campus of the University of Oklahoma at Norman, the route 
to be followed to be the route shown in the Oklahoma Railway 
Company’s application. Service shall be rendered at the rates 
of fare and under the tariff of said railway company on file with 
the Commission, covering the transportation of passengers be- 
tween Norman and Oklahoma City and intermediate points on 
its interurban cars. That where the fares specified in the tariffs 
for the intermediate points are not applicable on account of the 
difference between the bus route and the interurban route, fares 
for said intermediate stops on the bus route shall be computed 
on the mileage basis to correspond with said interurban fares; 
P.U.R.1929D. 
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a complete tariff covering said intermediate points shall be filed 
with the Commission. 

11. The applicant shall operate three schedules each way in 
the morning and three schedules each way in the evening, sub- 
stantially in accordance with the schedules filed with the appli- 
cant’s application; that more schedules would unnecessarily take 
business away from the interurban cars, tending to destroy the 
interurban service—the time not yet having arrived for a larger 
number of bus schedules. 

12. The Oklahoma Railway Company shall file schedules 
showing the time of arrival and departure of its busses from 
Norman, Oklahoma City, and intervening stops. 

13. That in accordance with the requirements as to filing of 
bond and liability insurance by the Oklahoma Railway Com- 
pany, as provided for in said Order No. 4568, the certificate of 
convenience and necessity, therein directed to be issued to the 
Oklahoma Railway Company, shall be issued to it subject to 
the modifications herein contained. 

It is therefore the order of the Commission, premises con- 
sidered : 

1. That it was not the Commission’s intent, in Journal Entry 
No. 1645, to set aside that part of its Order No. 4568, wherein 
it denied the intervention, protest, and application of the Okla- 
homa Transportation Company, and that part of said order is 
reaffirmed, and the motion of the said Oklahoma Transportation 
Company to set said order aside and grant a rehearing is hereby 
denied for the reasons stated in Order No. 4568, and herein. 

2. That part of said Order No. 4568, wherein a certificate 
of convenience and necessity was granted to the Oklahoma Rail- 
way Company was not set aside by Journal Entry No. 1645 and 
for the reasons set out therein and herein, that part of said order 
is reaffirmed subject to the modifications herein contained, and 
a certificate of convenience and necessity, upon compliance with 
the rules of the Commission and the statutes of the state of Okla- 
homa and the applicable provisions of said Order No. 4568 
and this order, by the Oklahoma Railway Company, shall be 
duly issued to it. 

3. That part of Journal Entry No. 1645, wherein the Com- 
P.U.R.1929D. 
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mission vacated and set aside that part of its Order No. 4568, 
wherein a certificate of convenience and necessity was granted 
to the said L. C. Giles, is reaffirmed for the reasons stated in 
said Journal Entry No. 1645 and herein, and said part of said 
order is vacated, set aside, and held for naught and the certificate 
and license issued to the said L. C. Giles under said order is 
hereby declared to be void and of no force and effect. 

4, The Oklahoma Railway Company having offered to render 
such bus service as the Commission finds necessary, and at the 
rates of fare fixed by the Commission, and the Commission hav- 
ing reserved jurisdiction thereover in Order No. 4568, said order 
in so far as it fixes the number of schedules, the times of starting 
and ending such schedules, and the rates of fare, is modified to 
conform herewith. 

5. Those parts of Order No. 4568 and Journal Entry No. 
1645, which are referred to in support of the findings of fact 
and order herein contained, are referred to and made a part of 
this order. 

6. Any order or any journal entry, or part of either incon- 
sistent herewith, unless affirmed or modified herein, is hereby 
vacated, set aside, and held for naught. 





NORTH DAKOTA BOARD OF RAILROAD COMMISSIONERS. 


RE AMENIA TELEPHONE COMPANY. 
[Case No. 3043.] 


Rates — Telephones — Excess radius formula. 

1. A line rent formula imposing a variable excess radius rate upon 
rural telephone patrons, giving each an allowance of 13 miles of line, 
was held to be objectionable because of the variable character of the 
rate, its susceptibility to diverse interpretations, and the fact that it 
illegally took control of rates from the Commission, p. 615. 

Service — Jurisdiction of Commission — Managerial questions — 
Telephone toll routeing. 

2. The fact that the rerouteing of certain toll traffic gives to a 
needy telephone company additional revenue does not give the Com- 
mission authority to interfere with the management of a long distance 
company in rerouteing such traffic originating on its own lines where 
public convenience is not in issue, p. 616. 

P.U.R.1929D. 
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Service — Telephones — Size of community — 24-hour service. 

3. A rural community having a population of only one hundred 
twenty-five people was held to be unable to support a 24-hour telephone 
service, and to be too small to support an independent exchange, p. 617. 

Valuation — Property not useful — Soda fountain and barber shop. 

4. A soda fountain and barber shop equipment cannot by any 
stretch of the imagination be classed as plant and equipment of a 
telephone company, p. 617. 


[June 29, 1929.] 
AppiicaTion of a telephone company to increase rates; rates 
adjusted. 


Harding, Commissioner: This proceeding came before this 
Commission on January 3, 1929, upon receipt of a petition of 
the Amenia Telephone Company of Amenia, North Dakota. 
This petition asked for financial relief in the way of an increase 
in rural telephone rates, an increase in the discount rule, and 
also asked to curtail service and use its toll lines for routeing all 
toll messages via Casselton, North Dakota. It also asked permis- 
sion to provide for a so-called mileage charge that is variable 
according to the number of subscribers on the line and its length. 

Considerable correspondence was passed and the matter was 
finally set for and came on for hearing at Fargo, North Dakota, 
on Friday, March 15, 1929, at 9 o’clock a. m. 

Appearances: E. W. Chaffee, appearing on behalf of the 
Amenia Telephone Company; R. E. Monilaws, R. B. Eckert, 
H. Boyer, and E. H. Ford, appearing as subscribers of the 
Amenia Telephone Company; and A. J. McBean, Attorney, 
Omaha, Nebraska, appearing for the Northwestern Bell Tele- 
phone Company. 

Testimony shows that all of the lines of petitioner are No. 
12 Iron Metallic and that the subscribers are being given 24-hour 
service, seven days a week. 

There were approximately seventy-four subscribers on the tele- 
phone system January 1, 1929, of which number fourteen were 
on the “Absaraka line,” twenty were in the village of Amenia 
itself, with the balance scattered all over three townships. 

A map, introduced as evidence, clearly shows that the history 
of the company, as set out in Exhibit No. 1, is correct and that 


the system was not conceived as a telephone system that would 
P.U.R.1929D. 
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make money for its incorporators but purely as a service arm 
of the Amenia and Sharon Land Company. The record shows 
that the telephone department was subsidized continuously by 
the land company. No clear thinking telephone man would pro- 
pose building a telephone system into a community the large 
proportion of whose prospective consumers were tenants without 
getting these tenants as members of his company and subscribing 
towards the construction of the lines; even then the proposition 
would be of doubtful financial success. 

There is nothing in the record to indicate that the service is 
not first class in all particulars and that the lines are kept in first 
class operating condition. 

[1] The petitioner sets before this Commission a peculiar rea- 
soning in economics. He proposes to increase his service by a 
straight 25-cent increase per subscriber in rural districts and 
then asks to increase his discount rate by amount of 50 cents or 
increase his net revenue 25 cents per subscriber per month. We 
believe his use of words to express his idea is unfortunate. It 
is true that coupled with this he asks permission to put into effect 
a “Line Rent Formula” as follows: 

“Select any number of points on a telephone line. Divide the 
mileage in use beyond each point by the number of subscribers 
beyond, tabulating the results. Deduct 1.25 from each quotient, 
and the excess, if any, shall be the monthly charge for excess line 
rental. Use the combination giving the maximum revenue on each 
line, except that no subscriber may be charged in more than one 
combination.” The formula was to be used with the assumption 
that an allowance is made of 1} miles of line to which each rural 
subscriber is entitled. 

Taking this so-called formula into consideration, we find that 
there are several defects in its operation that make it objection- 
able to this Commission. First, the rate to any one particular 
subscriber would be variable; second, the formula is capable of 
several interpretations and it is doubtful if any two people would 
interpret it alike thus causing endless complaints; third, it takes 
control of rates out from under this Commission, which is illegal. 
The application of the formula will, therefore, be denied. 


Cross examination of witness Chaffee discloses that he does 
P.U.R.1929D. 
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not believe even a 25-cent flat increase will help him, in fact, he 
states even this increase will lose him ten or twelve subscribers, 
and that a 50-cent increase would lose him approximately twenty- 
five subscribers or 50 per cent of his present rural subscribers. 
If flat increases will affect the total number of subscribers to this 
extent, then what will a variable line charge in addition to flat 
increase do to his subscribers. It is not necessary to answer, it 
is self-evident, especially where his own figures show a $2 in- 
crease for one farmer. 

Testimony of the witness Chaffee thus shows that an increase 
in rates will cause a dropping off of subscribers thus creating a 
necessity for further increased rates for a lessened value of 
service—economically unstable. 

The third section of the relief prayed for was that all toll 
traffic originating in Amenia or beyond Casselton should be 
routed over the toll line of the Amenia Telephone Company, thus 
making inoperative the present toll lines of the Northwestern 
3ell Telephone Company between these two points. 

[2] Very little evidence was introduced to show the need of 
such an order other than that it would produce revenue to the 
Amenia Telephone Company and, in fact, nothing to show that 
this Commission had or has the authority to interfere in the 
management of the Northwestern Bell Telephone Company in 
the routeing of toll traffic originating on its own lines where public 
convenience is not an issue. Much has been said concerning the 
order of this Commission in Case No. 1454 relative to the estab- 
lishment of the line Amenia-Casselton as a toll line. The order 
in that case does nothing of the sort. In fact it only provides 
that the Amenia Telephone Company stop furnishing free toll 
service over this line and make a charge therefor. 

There being no pursuasive evidence or showing that the public 
will be any better served than at present, by requiring the North- 
western Bell Telephone Company to reroute its toll business into 
and out of Amenia via Casselton and the toll lines of the Amenia 
Telephone Company, and, as the amount involved in any case 
is not enough to disrupt the present working of the general toll 
business involved, this portion of the relief prayed for must be 
denied. 
P.U.R.1929D. 























RE AMENIA TELEPH. CO. 617 


Evidence has shown that the Northwestern Bell Telephone 
Company is ready and willing to buy this Amenia-Casselton toll 
lead at a fair present valuation and thus eliminate duplication 
of facilities between these points and their attendant capital 
charges, but this offer has been refused. 

What to do in a case of this kind is hard to determine, for the 
first portion of the relief asked for is admittedly of little actual 
value as testified to by Mr. Chaffee, who even offered to with- 
draw it. The second portion of the relief asked for must be 
denied on the grounds that this Commission cannot delegate its 
rate-making power. The third portion must be denied for the 
reasons stated above, thus leaving a possible relief in the savings 
to be brought about by the saving in salary of one operator by 
curtailing service eight hours, or a savings of $420 per vear. 

[3] Witness Chaffee testified by Exhibit No. 1 that his loss 
in calendar year 1928 will be approximately the same as 1927 
and 1926, or approximately $950. This exhibit also shows that 
the village of Amenia has a population of only 125 and a common 
sense conclusion, bolstered by the opinions of qualified telephone 
men, is that it cannot support 24-hour service and is really too 
small to support an independent telephone exchange. 

[4] Investigation of Exhibit No. 1 discloses the rather un- 
healthy condition of this company, especially in “Accounts Pay- 
able.” It also discloses some peculiar plant and equipment items 
that can hardly be classed as Plant and Equipment by any stretch 
of the imagination, namely soda fountain and barber shop equip- 
ment. 

Collection expenses have been high, as testimony developed, 
and it is argued that an increase in discount would cause more 
subscribers to discount their bills and thus save collection ex- 
penses. This we believe might result and our final order will 
take cognizance thereof. 

Taking note of the testimony of Mr. E. W. Chaffee, the Com- 
mission is forced to the conclusion that the telephone company 
(the petitioner herein) was ill-conceived and that it will not be 
able to be made into a financial success, no matter what action 
the Commission may take. 


In conclusion, the Commission is forced to give serious con- 
P.U.R.1929D. 
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sideration to providing additional revenue or decreased expense, 
or both, to the Amenia Telephone Company, and only two 
avenues are open to it. First, to make a flat increase in rural 
rates against its better judgment, and second, to reduce operating 
expenses. This the Commission will provide by reducing the 
hours of service and eliminating the necessity for an operator 
from 10 p. mu. to 6 a. M., provisions to be made for any emergency 
calls at a charge of 10 cents a call, this charge to be assessed to 
prevent abuse of the service. 

The Commission realizes that due to conditions surrounding 
the operation of this property and to the poor public relations 
now existing between the company and its patrons that the relief 
to be granted may not work as relief, but as a hardship. The 
only true relief will come by an improvement in relations be- 
tween all parties so that the natural subscribers to this company’s 
service are all reconnected to its lines. 

An appropriate order will be entered. 





PENNSYLVANIA PUBLIC SERVICE COMMISSION, 


JAMES W. SHARP et al. 


v. 


NEWVILLE WATER COMPANY. 
[Complaint Docket No. 7324.] 


Valuation — Market value — Land — Water power. 

1. An estimate of the market value of land used by a water com- 
pany for a pumping station, calculated by using one-half of the amount 
of savings to the company by use of water power for pumping as 
against the use of electricity, was held unacceptable, p. 621. 


Valuation — Reproduction cost — Obsolete building. 

2. The fact that a building used by a water company for a pump- 
ing station is of obsolete construction and would not be reproduced 
under modern circumstances should be given due weight in determining 
the fair value of the company’s plant, p. 622. 

Valuation — Usable property — Fire emergency pump. 

3. A second pump used for fire protection service, and obtained by 
the company following a complaint of the city, was held to be used and 
useful property for rate-making purposes, p. 623. 

P.U.R.1929D. 
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Valuation — Going value — Water utility. 
4. An allowance of $4,350 was made for going value of a water 
utility having a total rate base of $50,000, p. 623. 
Depreciation — Accrued — Sinking fund basis — Water utility. 
5. A 4 per cent sinking-fund basis was used in estimating accrued 
depreciation of a water utility, p. 623. 
Return — Percentage allowed — Water utility. 
6. Rates calculated to yield a return of 7 per cent were allowed 
a water utility, p. 623. 
Valuation — Working capital — Water utility. 
7. An allowance of $300 was made for working capital of a water 
utility having a total rate base of $50,000, p. 623. 
Depreciation — Amount allowed — Water utility. 
8. An amount of $225 was allowed for an annual depreciation 
fund of a water utility having a total rate base of $50,000, p. 623. 


{April 23, 1929.] 
ComPLaInts against water rates; rates adjusted. 


By the Commission: The complaint of James W. Sharp and 
others against the Newville Water Company, in which the bor- 
ough of Newville has been allowed to intervene as a party com- 
plainant, is before the Commission at this time upon the appli- 
cation of the respondent company for rehearing and reargument 
and a reconsideration of the record, following the report and or- 
der adopted by the Commission December 2, 1928. The peti- 
tion having been granted, and the parties heard in reargument, 
the record has been entirely re-examined, and, while the ulti- 
mate decision that the complaint must be sustained and the prior 
tariff again made effective is not changed, we are of the opin- 
ion that an entirely new discussion of the subject and the is- 
suance of a revised report, are desirable. 

The Newville Water Company, incorporated in 1896, supplies 
water to the inhabitants of the borough of Newville, Cumber- 
land county. By tariff schedule P. S. C. Pa. No. 5, effective 
July 1, 1927, it superseded its prior tariff in effect, thereby 
substantially increasing its rates to consumers. The complaint 
of the individual complainants was filed prior to the effective 
date of the new tariff so that the burden of proof is upon the 
respondent company. 

The water supplied by respondent is obtained from a spring 
on land owned by it, and is chemically treated before being 
pumped into the distribution mains. The company also owns 
P.U.R.1929D. 
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and operates a dam and forebay from which the power is ob- 
tained to operate the pumps used. Water is pumped directly 
into the mains, the excess over demand going into an equalizing 
reservoir, whence it flows by gravity back into the mains as 
needed. The population of the territory served is about 1,500, 
the company supplying about 300 consumers of which two are 
metered. The record indicates that development in Newville 
since respondent’s incorporation has been slow and not exten- 
sive, and that considerable portions of the population are even 
now without public water service but depend on cisterns or 
other supplies. 

Respondent company has outstanding $20,000 par value of 
5 per cent bonds and $20,000 par value common stock. The 
entire stock issued is owned by a Mrs. McCarthy and her three 
daughters, who reside in Philadelphia and are the officers of 
the company. This Commission on January 7, 1919, in a pro- 
ceeding brought before it by the borough of Newville, deter- 
mined that the fair value of respondent’s property as of that 
date was $28,000. 

In order to determine the reasonableness of the rates here 
under attack, findings of the fair value of the used and use- 
ful property of respondent company and the gross revenue to 
which it is entitled under such valuation, are necessary. The 
evidence of record consists of the estimates by complainants and 
respondent of the reproduction cost new and depreciated of the 
property as of July 1, 1927, annual allowances for operating 
expenses and depreciation, annual gross revenue under the new 
tariff, and testimony of experts in support and explanation of 
said estimates. The reproduction cost estimates of complain- 
ants and respondent are both incomplete, however, being in 
several instances estimates of the cost of substitute properties 
which the parties deem proper under the circumstances. The 
record before the Commission in the prior rate order above men- 
tioned and the estimates of value therein, together with annual 
reports of respondent for the years 1922 to 1926, inclusive, 
and the testimony of certain witnesses as to real estate values 
and general business conditions in Newville, are also of record. 


The respondent estimates its reproduction cost new as of 
P.U.R.1929D. 
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July 1, 1927, at $75,710.76 and depreciated $67,474.05. The 
complainants’ estimates are $55,147.23 and $40,237.52, re- 
spectively. The inventory on which respondent’s estimate is 
based is taken from an inventory made in 1923 to which addi- 
tions since that date have been made from the books. Com- 
plainants have adopted this inventory and the parties are agreed 
on the items of used and useful property. The chief differences 
between the two estimates are in the value of the dam site, dam 
and forebay, pumping station, and equipment, distribution res- 
ervoir, and accrued depreciation. As to other items of property 
the parties are in substantial accord. 

[1] The tract of land on which the pumping station and dam 
are located contains about 174 acres. This land, except for a 
small portion acquired subsequently for $250, was purchased in 
1896 for $1600, including in this price an old mill and dam lo- 
eated thereon. A dispute as to the riparian rights was later 
settled by the payment of $500, so that the total cost of the 
land including the mill building and the dam was $2,350. Re- 
spondent, however, now values the site exclusive of dam and 
mill building, now used as a pumping station, at $10,000 on the 
theory that this figure represents the market value of the prop- 
erty as a power site. The figure used is arrived at by a cal- 
culation of the amount of saving to respondent by the use of 
water power for pumping as against the use of electricity. Re- 
spondent claims that one half of this capitalized annual saving 
represents the market value of the power site. Complainants, 
however, deny that such a theoretically computed market value 
of water power sites in fact exists in the vicinity. Substantial 
and convincing testimony was produced to show that there has 
been no development or enhancement of market values in the 
past ten years, but that there are a number of such sites along 
this stream which have been abandoned and can be purchased for 
nominal prices. 

In view of the above evidence, the Commission is of the opin- 
ion and finds that respondent’s theory of market value cannot 
be accepted, but that on such a theory the correct figure would 
be approximately $6,414. The Commission is of the opinion, 
based on the testimony set forth, that the present market value 
P.U.R.1929D. 
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of the land and water power together does not exceed $2,350. 
For the reservoir site the Commission allows the sum of $300. 

Respondent’s reproduction cost estimate for dam and forebay 
is $5,576 and complainants’ corresponding estimate, $4,212. 
Complainants’ witness admits that his estimate does not con- 
template the replacement of the dam foundations as they now 
exist and that he did not know the quantities contained in the 
present structure. Respondent’s quantities will, therefore, be 
accepted. The Commission’s estimate, using these quantities 
and considering the evidence in regard to unit prices, is, there- 
fore, $5,266 for dam and forebay. 

Respondent’s distribution reservoir, having a capacity of 250,- 
000 to 300,000 gallons, is approximately 53 feet by 103 feet 
in ground plan, and is excavated out of shale with concrete foot- 
ings. Respondent’s estimate of $7,370 is based on a masonry 
stone bottom, but the testimony of the contractor who repaired 
the structure in 1923 is that the footings on the reservoir walls 
extend about 5 feet out into the reservoir and that the remainder 
of the bottom consists of a thin coating of cement over clay. 
The Commission is, therefore, of the opinion that $5,600 is a 
fair estimate of the reproduction cost of the reservoir. 

[2] The present pumping station building was originally a 
mill, with a 22-inch solid masonry wall for the first floor and 
log walls covered with clap board for the second and third floors. 
Both parties admit that such a building would never be repro- 
duced as it now stands, and neither of them have presented es- 
timates of the cost of such reproduction. Respondent’s evidence 
is as to the cost of a suitable building at the rate of 30 cents 
per cubic foot, and produces thereby a cost of $5,400. Com- 
plainants’ estimate, also of the cost of a building which would 
in their opinion be suitable, but not the building actually in 
use, is $1,500. The Commission is of the opinion that both of 
these estimates are of doubtful value for the purpose offered, 
but will allow a sum of $5,000 as the reproduction cost of the 
entire existing building. It is established of record that but 
one-half of the first floor of this building is used and useful. 
Giving consideration to this fact, the Commission finds that the 


reproduction cost new of the used and useful portion is $2,510. 
P.U.R.1929D. 
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Moreover, the fact that such a building would not be reproduced 
will be given due weight hereafter in determining the fair value 
of respondent’s plant. 

[3] As to the pumping station equipment, the difference be- 
tween the two estimates is based on the fact that complainants 
do not consider the existing pumps proper for the work done by 
them, and their estimate is made, not on the cost of reproducing 
the existing equipment, but of substituting a lesser equipment 
which they deem adequate. In view of the fact that in the prior 
rate case the borough contended that respondent’s plant was so 
under-equipped, in that it did not have two pumps, as to render 
inadequate fire protection service, and since the second pump 
was added by the company following that complaint, the Com- 
mission is not now disposed to reject the second pump as not be- 
ing used or useful. Respondent’s estimate of $4,196 is accord- 
ingly accepted. 

The respective estimates of respondent and complainants for 
the general overheads including engineering, administrative, le- 
gal, promotion, and organization expenses, and interest during 
construction, are respectively, $7,600 and $5,315. The Com- 
mission’s estimate of these costs totals $6,456. 

[4-8] For going cost or going concern value, the parties es- 
timate $5,500 and $3,987 as the proper amounts. The Commis- 
sion, giving consideration to the development of the community 
and the history of respondent, is of the opinion and finds that 
$4,350 is the proper allowance for such value. 

Respondent bases its estimate for accrued depreciation on the 
4 per cent sinking fund theory, and complainants on straight 
line methods and arrive at the respective allowances of $8,237, 
and $14,910. The parties are in substantial accord as to the 
lives and ages of the items of property entering their estimates. 
The Commission will in this case follow the 4 per cent sinking 
fund method, and in its treatment of annual depreciation here- 
inbelow will be consistent therewith. The Commission’s allow- 
ance for accrued depreciation is therefore $7,124. The total 
of the several estimates of the cost of reproduction of the various 
items of property being $60,648, the estimated reproduction cost 


depreciated is, therefore, $53,524. 
P.U.R.1929D. 
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In the prior case before the Commission, respondent estimated 
its historical cost to be $24,751, as of December 31, 1917. If 
this amount be increased by the net additions to fixed capital 
from that date to December 31, 1926, the historical cost as of 
this latter date is found to be $31,686. 

Considering these and all other elements of value established 
by the record, rather than reproduction cost alone as respondent 
seems to contend, and allowing $300 for working capital, the 
Commission finds and determines the fair value of respondent’s 
property to be $50,000, upon which a return of 7 per cent will 
be allowed, or $3,500. 

Respondent, on a sinking fund basis, claims an annual de- 
preciation of its plant in amount of $570; complainants on a 
straight line basis estimate $424. The Commission, continuing 
in the use herein of the sinking fund methods followed in re- 
gard to accrued depreciation, and applying this method correct- 
ly and consistently therewith, finds the proper annual amount to 
be appropriated from revenue for this purpose is $225. Of the 
operating expenses of $2,000 claimed by respondent, $1,000 is 
for salaries for the three stockholder-officers of the company. 
Under the circumstances the Commission will allow $1,450 for 
expenses of operation. As the agreed total revenue from the 
tariff here involved, $6,275, is substantially in excess of the 
total of these allowances and the fair return previously men- 
tioned, namely $5,175, it follows that respondent’s new rates are 
excessive and the complaint must be sustained. From the an- 
nual reports of record it appears that the revenue produced by 
the prior tariff P. S. C. Pa. No. 4, is approximately equal to 
the total revenue to which respondent is properly entitled. An 
order will accordingly issue rescinding the report and order of 
this Commission dated December 21, 1928, but sustaining the 
complaint and directing respondent to file a new tariff reinstat- 


ing the rates contained in its former tariff P. S. C. Pa. No. 4. 
P.U.R.1929D. 





